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Witness Statement

(Criminal Justice Act 1967, Sect 9; Magistrates” Court Act 1980, s5.5A (3) (a) and 5B; M.C. Rules, 1981, r.70)

Statement of Francis KEARNEY - Chaplains Consett Ltd

Age if under 18: Over 18 Occupation: Business owner

This statement (consisting of: 5 pages each signed by me) is true to the best of my
knowledge and belief and I make it knowing that, if it is tendered in evidence, I shall be
liable to prosecution if I have wilfully stated anything which I know to be false or do not

believe

1.

3.

to be true,

I am Francis Kearney and I am the operator Chaplains Consett. I have recently
applied for a Variation of the Premises Licence to extend the hours and this
statement is made in connection with a hearing convened to consider that
application. I am making this statement to provide a little bit of background for the
Committee and to respond to some of the comments that have been made in
opposition my application.

My background is that I ran a large haulage company in Consett for 20 years
employing 60 people with 45 lorries and a large site with an additional storage
business. I sold that business around 1995, but as a result of running that business
for such a long time and with so many employees, I am familiar with working with
regulations and policies and procedures, and the importance of training which has
become a way of life. This is something that I brought to the licensed trade.

Towards the end of running my haulage business, my son who had recently
turned 18 at the time, expressed an interest in operating a pub. So we bought a pub
which my son operated, as the youngest publican in the area and possibly the
country at the time. The company that we set up was called AK Leisure Ltd. We
then bought a few more pubs which coincided with my selling the haulage business.
At one point in Consett we had Brannigans, the New Market Street, Trades (Night
Club (1100 capacity), The Braes, Business (Night Club), Area 51 (now Red Velvet)
and Chaplains, which at the time used to be calied Churchills. We sold the whole
portfolio apart from The Braes, Brannigans and Trades to in or
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around 2000, and 1 retired when we sold them. My son kept running the remaining
premises, eventually selling those as well.

During this time I had also been running a Greyhound Team, buying and selling

Greyhounds. I decided to do more of that, and we have a kennels attached to our
home and 1 still run the Team.

Chaplains had been sold to they then subsequently sold itto S i G
who experienced some licensing issues in regards to illicit alcohol I understand.
Subsequently, my son bought the remaining term of the lease off S ¢ This

lease ran out in February and decided to take a break from the licensing
trade.

I was then talking to the Landlord, who I have known for some years through my
haulage business. He now lives in Australia but was back for a short time, and we
got talking about Chaplains. He was struggling to sell the lease and offered it to me
for a zero premium and a five year lease with break clauses. 1 took the premises in
April 2018 and have been running it since.

I am obviously familiar with Chaplains as a business and how it operates, although
the market has changed somewhat since I operated Chaplains. Customers now tend
to go out much later, hence businesses operating as bars and night clubs need to be
open later, otherwise those businesses simply aren't viable. I have 'tested the water’
in terms of extending my hours with 11 Temporary Events Notices, a schedule of
those Temporary Events Notices is attached at Appendix 1. I am not aware of any
issues caused as a result of the Temporary Events Notices which have operated, or
wasn’t until we recently received a representation from the neighbouring taxi firm.
The Police have raised no issues in relation to our Temporary Events Notices, but did
visit the premises once we have submitted a Variation Application to make it very
clear that they will be opposing the application. The Police, in their representation
though, have acknowledged that they have no problems with the management of
the premises, and I would intend to operate the premises in a very similar way to
which T have already operated premises without any issues. I therefore don't think
there is any basis for or evidence for the objection from the Police to my application.
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8.

10.

11,

Further to receiving the representation from Ni G on behalf of

Taxis, I have given some thought to how we are going to dea! with concerns about
people leaving the premises and dispersing. One of my ideas has been to put on a
bus shuttle which operated successfully when I ran Simply 70's which was a 70’s
Club. I have received prices for that to operate from 02:30 to 05:00 on Fridays and
Saturdays when we would intend to sell alcohol until 04:00 and close at 04:30.

Another idea I had was to liaise with Taxis. I have spoken to the owner
of the taxi company, L 4 . who I have known for a number of years. His
partner is M C who put in the representation. I have since worked with

them on the weekend of the 8th and 9th September when we had one of our late
Temporary Events Notices. We employed two Taxi Marshalls for the taxi company
(which is located at the rear of our premises) from 02:30 until 05:00. L agreed on
the basis that we were providing Taxi Marshalls and drivers couldn’t expect the level
of abuse that they had apparently been receiving, and he will provide more taxis.
There were some 12 taxis that we used, the taxi marshalling operated extrernely well
and I understand there were no issues. We would propose to continue this as a
measure on any night when operate until 04:30, and that will be done 5o at our cost.
We would also be happy to agree a Condition of along the lines of “the Premises will
provide two Taxi Marshalls for the taxi firm at the rear of the Premises to be
employed between the hours of 02:30 and 05:00 in order to assist in the dispersal of

customers from the area and to prevent public nuisance and any crime and disorder
that might occur in the taxi queue.”

I do feel I am a good operator, and this was acknowledged when we won the Best
Bar None on several occasions. This was a competition ran in Consett which no
longer operates, but was run for a number of years. In the first two years of the
Best Bar None Competition running in Consett, I won the categories for the best Pub,
Bar and Club and overall winner putting us into the national competition where I was
runner-up in the national Best Bar None final.

I went to the Houses of Parliament for the final and the presentation by Lord
Redesdale. There was one winner and five runners up. I was one of the runners up
and was also presented with a personal Special Recognition Award from Chief
Constable Mike Barton on behalf of Durham Constabulary and Durham County
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13.

14.

Council Licensing Authority. I am extremely proud of these achievements. I
currently operate the premises with policies and procedures developed over a period
of time and which are nationally acknowledged with the awards I have received.

We have enclosed within our evidence copies of our Policies and Procedures and a
Record of Training carried out for staff at Appendix 2. The staff are trained on all of
our Policies and Procedures and the Premises Licence and that training is carried out
by my brother of Safety Set (NE) Ltd. He has been a Safety Officer in
industry for decades, formerly working at Amoco Fabrics. He has operated his own

company for the past 10 years and travels all over the country providing training and
safety advice.

You will see from the information that we have provided that we operate a Refusals
Register, but we also operate a scanning system for ID. This has been very
successful, not only determining persons under the age of 18 from attempting to get
into our premises, but also in detecting those persons. Since we have opened, we
have regularly delivered to the Police Station every week over a dozen IDs that have
been confiscated at the premises, and you can see from the records, that we have
kept a number of refusals that have been made. Details of our scanning system are
attached at Appendix 3 and refusals register at Appendix 4.

The reason for asking for the extension is, as I said earlier, because customer
behaviour has changed. We took over the lease in April 2018 and it was only after
trading for a few weeks that I realised the business was not viable because
customers don't arrive until midnight. Staff are working from 22:00, but only a
dozen people are in the bar until after midnight. We cannot get staff to start at
midnight for only 3%zhours, so I realised that I needed an extra hour of trading as
there is customer demand, and extra trade is needed to support the business. This
is the reason that I decided to apply for a series of Temporary Events Notices to test
the market and to see if there would be any problems with nuisance, drunkenness or
anti-social behaviour. I have no interest in operating a business that has an adverse
impact upon the licensing objectives and, if that was the case and I didn't think that

I could operate this business in a responsible manner, then I just simply wouldn't
bother.
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I have now ran 11 Temporary Events Notices staying open and serving alcoho! until
04:00 with music and drinking up time until 04:30, and we have found no proablems
aside from those resolved with . Taxis. I have found that customers drift
away gradually over the last hour ie the last half hour of serving alcohal and drinking
up time. This is the only way that the bar is a viable business.

Members of the Committee may be aware that over recent times the pubs and clubs
in Consett catering for the 18-30 year old market have closed and are up for sale,
and are still for sale. A lot of premises are standing empty, causing an eyesore on
Front Street, for example, The Soviet and Union Decades, Trades and most recently

Time Bar. The only venues catering for the market of 18-30 year olds and Chaplains
and Singers (formerly Red Velvet).

If my application for an extension isn't granted I will have no alternative but to close
the bar with a loss of 16 jobs and further impacting on the night time economy in
the town, with less work for local taxi companies, takeaways and staff. The

premises that I operate is genuinely for local people who otherwise would take their
business to Durham or Newcastle.

I am happy to answer any of the questions that the Committee might have in
relation to my application, or the way in which I run the business and hope this brief
summary of how the premises operates and how I have gone about dealing with
issues that have been raised by Taxis is of assistance to the Committee.

----------------------



Appendix 1

List of Temporary Event Notices
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TEMPORARY EVENTS NOTICES

Monday 7" May 2018 (Bank Holiday)
Sunday 8" July 2018

Sunday 15" July 2018

Sunday 22" July 2018

Sunday 29" July 2018

Sunday 5" August 2018

Sunday 12" August 2018

Sunday 19" August 2018

Monday 27" August 2018 (Bank Holiday)
Sunday 2™ September 2018

Sunday 9" September 2018




Contact: Ms Valerie Craig
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref:
Ourref: MAU 070180

County Council §-§aig;

Mr Francis Kearney

26 June 2018

Dear Sir/Madam

APPLICATION FOR ‘LATE’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTEN84795
CHAPLAINS

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Francis Kearney
Premise Address Chaplains, 17-21 Front Street, Consett, DH8
5AB
Event Date(s) and Time(s) 08/07/2018 03:00 - 04:30
Nature of Event Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol - Yes
Regulated Entertainment - Yes
Late Night Refreshment - Yes
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmenta! Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. |t is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be
available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk




Contact: Ms Kelly Watson
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref:
Ourref. MAU 070285

County Council \;

Mr Francis Kearney
Chaplains

17-21 Front Street
Consett

Co Durham

DH8 5AB

28 June 2018
Dear SirfMadam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTEN84807
CHAPLAINS

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Francis Kearney
Premise Address Chaptlains, , 17-21 Front Street, Consett,
DH8 5AB
Event Date(s) and Time(s) 15/07/2018 03:00 - 04:30
Nature of Event Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol
Regulated Entertainment
Late Night Refreshment
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk




Contact: Mr Daniel Mudd
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref:
Ourref: MAU 071997

County Council \xsl::

Mr Francis Kearney

06 July 2018

Dear Sir/Madam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTEN84831
CHAPLAINS

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Francis Kearney
Premise Address Chaplains, 17-21 Front Street, Consett, DH8
5AB
Event Date(s) and Time(s) 22/07/2018 03:00 - 04:30
Nature of Event Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol
Regulated Entertainment
Late Night Refreshment
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within
7 working days to determine the notification.

If a standard TEN is refused at a hearing the premises user may appeal against the
decision. Appeals must be made to the local Magistrates' court within 21 days. An appeal

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk




Contact: Ms Karen Baker
Direct Tel: 03000 261016
! email: licensing@durham.gov.uk
% Yourref;
\ Our ref: MAU 072173

County Council

Mr Frank Kearney

12 July 2018

Dear Sir/Madam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE

TEN REFERENCE NO: DCCTENS84840

CHAPLAINS 17 — 21 FRONT STREET CONSETT COUNTY DURHAM DHS8 5AB

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Frank Kearney
Premise Address Chaplains, 17-21 Front Street, Consett,
County Durham DH8 5AB
Event Date(s) and Time(s) 29/07/2018 03:00 - 04:30
Nature of Event Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol (to 04.00 hours)
Regulated Entertainment
Late Night Refreshment
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabutary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be
available for inspection by a Police Constable or other authorised person (i.e. Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within
7 working days to determine the notification.

Regeneration and Local Services

Durham County Council, EHCP {Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk




Contact: Ms Kelsey Bates
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref;
Ourref: MAU 072377

Mr Frank Kearney

20 July 2018

Dear SirfMadam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTENB84855
CHAPLAINS

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User
Premise Address Chaplains, 17-21 Front Street, Consett, DH8
5AB
Event Date(s) and Time(s) 05/08/2018 03:00 - 04:30
Nature of Event ' Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol
Regulated Entertainment
Late Night Refreshment
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within
7 working days to determine the notification.

If a standard TEN is refused at a hearing the premises user may appeal against the
decision. Appeals must be made to the local Magistrates' court within 21 days. An appeal

Regeneration and Local Services

Durham County Council, EMCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk




Contact: Mr Daniel Mudd
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref:
Qur ref: MAU 072752

Mr Frank Kearney

26 July 2018

Dear Sirf/Madam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTEN84876
CHAPLAINS

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Frank Keamey
Premise Address Chaplains, 17-21 Front Street, Consett, DH8
5AB
Event Date(s) and Time(s) 12/08/2018 03:00 - 04:30
Nature of Event Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol
Regulated Entertainment
Late Night Refreshment
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within
7 working days to determine the notification.

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk
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Contact: Ms Mary-Anne Hunter
Direct Tel: 03000 261016
email. licensing@durham.gov.uk
Your ref:
Our rel: MAU 073322

County Council

Mr Frank Kearney

07 August 2018

Dear Sir/Madam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTEN84907
CHAPLAINS, 17-21 FRONT STREET, CONSETT

I acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Frank Kearney

Premise Address Chaplains, , 17-21 Front Street, Consett,
DH8 5AB

Event Date(s) and Time(s) 19/08/2018 - 03:00 - 04:30

Nature of Event Special Dance Event with Guest DJ

Licensable Activities Sale of Alcohol

Regulated Entertainment
Late Night Refreshment

Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within -

7 working days to determine the notification.

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk

OB



\ Contact: Ms Mary-Anne Hunter r-'
Direct Tel: 03000 261016 3
email: licensing@durham.gov.uk DU rham\
Your ref:
Ourref: MAU 073670

County Council a

Mr Frank Keamey

10 August 2018

Dear Sir/Madam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTENS84914

CHAPLAINS, 17-21 FRONT STREET, CONSETT

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Frank Keamey
Premise Address Chapiains, 17-21 Front Street, Consett, DH8
5AB
Event Date(s) and Time(s) 27/08/2018 03:00 - 04:30
Nature of Event Special Dance Event with Guest DJ
Licensable Activities Sale of Alcohol
Regulated Entertainment
Late Night Refreshment
Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk

TR
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Contact: Ms Valerie Craig
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref:
Our ref. MAU 074002

County Council \sx: i

Mr Francis Kearney
Chaplains

17-21 Front Street
Consett

DH8 5AB

17 August 2018

Dear SirfMadam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE
TEN REFERENCE NO: DCCTEN84932
CHAPLAINS, FRONT STREET, CONSETT

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Francis Keamey

Premise Address Chaplains, 17-21 Front Street, Consett, DH8
5AB

Event Date(s) and Time(s) 02/09/2018 03:00 - 04:30

Nature of Event Special Dance Event with Guest DJ

Licensable Activities Sale of Alcohol - Yes

' Regulated Entertainment - Yes

Late Night Refreshment - Yes

Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this time period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (ie Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within
7 working days to determine the notification.

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk




Contact: Ms Karen Baker
Direct Tel: 03000 261016
email: licensing@durham.gov.uk
Your ref: _
Our ref. MAU 074459

County Council \sR

Mr Frank Kearney
Chaplains

17-21 Front Street
Consett

DH8 5AB

22 August 2018

Dear Sir/Madam

APPLICATION FOR ‘STANDARD’ TEMPORARY EVENT NOTICE

TEN REFERENCE NO: DCCTENS84941

CHAPLAINS 17-21 FRONT STREET CONSETT COUNTY DURHAM DH8 5AB

| acknowledge receipt of your notification and confirm it will be processed as detailed below:

Premises User Mr Frank Kearney

Premise Address Chaplains, 17-21 Front Street, Consett, DH8
5AB

Event Date(s) and Time(s) 09/09/2018 03:00 - 04:30

Nature of Event Special Event with Guest D.J

Licensable Activities Sale of Alcohol (until 04.00 hours)
Regulated Entertainment.
Late Night Refreshment

Maximum Number of People at the Event 499

The authority must receive responses from the Responsible Authorities, namely Durham
Constabulary and Environmental Health within 3 working days of receipt of the notification. If
no representations are received within this fime period your event will be permitted to
proceed. It is important that you keep this letter for future reference and read and
understand the notes attached. On the event date, it should be kept at the premises and be

available for inspection by a Police Constable or other authorised person (i.e. Licensing
Officer, Fire Officer or Environmental Officer).

If a representation is received the licensing authority will arrange a committee hearing within
7 working days to determine the notification.

Regeneration and Local Services

Durham County Council, EHCP (Licensing Services), PO Box 617, Durham, DH1 9HZ
Main Telephone 03000 261016

www.durham.gov.uk
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Policies and Procedures and Training
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This document was
Safety Set (N.E.) Li

The purpose of the document is to state the
and to outline the systems in place to mana

INTRODUCTION

licensing objectives.

The policies and procedures int
the way we manage our affairs.

We intend to monitor performance a

improvement process.

Information for the construction of the policy was gained from:

Directors and Management of Consett Chaplins Ltd
Management and staff at the venues

Various site visits

The Licensing Act 2003

Durham County Council Statement OFf Licensing Policy
Local Government (Miscellaneous Provisions) Act 1982
Public Entertainments Licensing

The Legislation

Drugs Misuse Action Plan

Derwentside Licensee Association

The Health and Safety at Work etc. Act 1974

General Data Protection Regulations

produced by Mr. J Kearney FiPI, DipSM, MIIRSM, of
mited for and on behalf of Consett Chaplins Ltd.

policies of Consett Chapilins Ltd
ge them in accordance with the

end to give transparency and accountability to

gainst our policy objectives to drive an



OQVERVIEW

General Description

Chaplins is a club / bar catering for a mixed cliental.

Set in.the hearl of Consett town centre the building has been totally
refurbished with new state of the art décor fixtures and fittings.

The modern style club /bar is frequented mainly by mixed groups and has full
disabled access.

Location
Chaplins is located on Front Street in the commercial centre of Consett.

Front Street has other licensed premises and food outlets and shops.
The Premises

The premises is the ground floor of a three story building which was formally a
church.

The business installed a new electrical system and services and fitted a full
extraction / air conditioning system, fire detection and alarm and CCTV'
systems as well as acoustic triple glazing and sound filtered equipment.

Chaplins operates as a single open plan room on the ground floor that include

a bar, seating areas DJ Stand and small dance fioor area. It also provides
disabled access and toilets.

An external Smoking Area is situated at the front of the building accessed by
patrons from a doorway within the premises.

Operations

The building is refurbished with new fixtures and fittings. It is aimed at a mixed
cliental and is frequented by couples and mixed groups.

The venue provides the sale of alcoholic and non-alcoholic drinks

Chaplins provides recorded entertainment.

The current Premises Licence list the licensed hours as:

Monday to Saturday 10.00am to 03:30am
Sunday 10.00am to 03:30am

The business operates Thursday till Sunday



Consett Chaplins Ltd
Operating

C ﬁa/a[im'

POLICY STATEMENT

Our aim is to provide a quality service and an enjoyable experience in a safe
and friendly environment and to fulfil the four objectives of licensing policy

To achieve this objective we will put in place systems and procedures to
ensure that we are working towards continuous improvement in areas of
customer service, health and safety and licensing objectives.

Every manager, supervisor and employee must be aware of our aims and is
responsible to contribute to these objectives.

We expect our staff to be smart, with high standards of personal hygiene and
responsive to customer needs, in a polite and friendly manner.

Will adequately maintain facilities and equipment to ensure they remain top
class and in good condition.

We will manage systems to identify hazards and control risk for our

employees, our customers and of others who might be affected by our
activities.

We will provide appropriate First Aid skills, knowledge and equipment to care
for our patrons should any emergency oceur.

We operate within the terms of our entertainments licence and will cooperate

with enforcing authorities to remain a quality provider, a valued resource and
a good neighbour.

We will operate systems as agreed by Derwentside Licensee Association for
the control of those barred by local licensed premises.

We will take active steps in close consultation with the Durham County
Constabulary the local Police Force and Durham County Council to prevent

the possession or use of both drugs and weapons at our premises and to
minimise the affect if it should occur.



ORGANISATION

The bar / club is refurbished with new fixtures and fittings. It is frequented by
couples and mixed groups.

The management intend to build a reputation as a high quality entertainment
outlet free from violence, drugs and other antisocial concerns and welcome

any relevant input to improve our operations as a responsible service within
the community.

Organisation

Director / Licensee
Premises Supervisor
Mr F Kearney

f ]
Security Supervisor Bar Supervisor

Door Supervisors

Bar Staff
Glass Collectors




ROLES AND RESPONSIBILITIES

Licensee

The Licensee is responsible for operating the premises and activities within
the terms of the licence.

He has direct responsibility for compliance with the terms of the licence and
other requirements such as Fire Regulations, Health and Safety Regulations
and general employment practices.

These responsibilities include the implementation and monitoring of company
policies and procedures.

The Licensees role is the general management of the outlet including: cash
handling and accounting, stocks and supplies, security and safety, generat
maintenance etc.

The Licensee will make safety and security checks before the premises are
opened to the public including fire exits, fire equipment, emergency lighting,
staircases, toilets and for general hazards.

The Licensee will check Door Supervisors badges and forward names and
numbers to the Head office to be checked against the SIA national data base.

The Licensee is assisted and supported in this role by the Bar Supervisor,
Security Supervisor and the Day manager.

Security Supervisor

The Security Supervisor is responsible for general safety and security of the
premises and its operations.

He has further responsibilites to assist the management as appropriate
reporting to the Director / Licensee.

These responsibilities include ensuring that all Door Supervisors must be

registered and operate within the terms of Security Industry Association Door
Supervisor guidelines.

Operation of systems and procedures within the terms of the Genesis

Scheme and systems agreed by Derwentside Licensee Association Pub
Watch.

He is further responsible for making regular patrols and positioning Door
Supervisors according to need and ensures that company policies and
procedures are maintained.

The Security Supervisor wili make appropriate reports in the event of any
significant occurrence.



Bar Supervisor
The Bar Supervisor is responsible for the general supervision of the Bar Staff
and bar operations reporting to the Manager.

The Bar Supervisor is further responsible to ensure the companies policies
and procedures are maintained.

Bar Staff

The Bar Staff are responsible for the bar operation reporting to the Bar
Supervisor and the Manager.

Glass Collectors

The Glass Collectors are responsible for the collection of empty glasses,
bottles and waste and for the immediate removal of broken glass and clean
up of spillages etc. reporting to the Bar Supervisor and Manager.

Glass Collectors will make regular inspections of all areas including toilets and
external areas to check for condition, cleanliness and safety and hygiene.

Glass collectors are prohibited from customer service.

Door Supervisors

The Door Supervisors are responsible for security and order within the

premises under the terms of the SIA Licensing System reporting to the
Security Supervisor.

Door Supervisors will make regular visible checks on toilets and other areas

to prevent any drug sale or use and when appropriate a member of security
staff will be permanently positioned in such areas.

Ali Door Supervisors are trained in drug awareness.



Prevention of Crime and Disorder
Cooperation

In accordance with the Prevention of Crime and Disorder objective we have
put in place and maintain appropriate measures and controls.
These controls may be enhanced or additional controls introduced as a result

of consultations with The Police and Durham County Council and other
stakeholders.

We waork closely with the local police force and the council in the prevention of
crime and disorder on and in the vicinity of our premises. We see this
cooperation and open communication as vital to the success of our operations
and the enhancement of quality of life in Derwentside.

Consett Chaplins Ltd and Chaplins are active members of Derwentside
Licensee Association.

The premises have two way radio communication as part of the Genesis
system.

Entrance
The premises are accessed by a single entrance on Front Street.

The front entrance access ensures that patrons remain with the scope of

Consett Chaplins Ltd CCTV system and within Genesis and other CCTV
systems.

CCTV

The premise operates its own CCTV system.

The recordings are maintained for a period of 28 days and are made available
the Police and the Local Authority on written request in accordance with the
General Data Protection Regulations (GDPR).

Overt cameras monitor various areas of the premises and view front external
entrance and the rear of the building.

The CCTV system is operational during all opening hours.
Cameras operate both internally and externally.

The cameras are monitored from both behind the bar and from the office.

ID SCANNER

Identification is checked at the entrance by the use of a ID Scanner system

which checks the document provided and uses facial recognition to confirm
that the document and the person are the same.

Searches

Patrons may be searched at any time for drugs or weapons as a condition of

entry. Door staff have available a metal detection paddle to check for metallic
objects such as knives or guns.
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Capacity Limits
The TOTAL capacity of the premises is 320

Numbers are controlled by the Door Supervisor using counters who will inform
the Licensee / Manager when about 75% of the limit is reached.

Door Supervisors

Door Supervisors report directly to the Security Supervisor.

Door Supervisors may take instructions from the Licensee, the Manager and
Bar Supervisor.

All Door Supervisors are trained, registered and hold badges as required by
the Security Industry Authority (SIA).

A minimum of 4 Door Supervisors will be on the premises Friday and
Saturday.

All Door Supervisors will be appropriately dressed and immediately
recognisable.

All Door Supervisors will operate within the terms of SIA licensing inside and
at the entrance of the premises.

On the street they will cooperate with the Police, Ambulance, Fire & Rescue
and Local Authority officers as members of the public.

Door Supervisors are instructed to observe for and prevent patrons removing
bottles and glasses from the premises.

Door Supervisors will remain on duty until the premises has completely
emptied and closed.

All security, other staff and visitors are required to sign appropriate logbooks /
registers.

Dress Code

We expect our clientele to be dressed "smart, casual” tracksuit bottoms and
sports wear are prohibited.

Drunken Persons
Prunken persons are refused entry.

Bar staff are instructed to refuse to serve any person becoming drunk on the
premises.
We are aware of our Duty of Care to our patrons and where appropriate staff

will arrange a taxi for persons becoming drunk and allow them to remain in
the premises until it arrives.

10
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Bottles and Glasses
All drinks glasses used outside are polycarbonate.

Both signs and Door staff with dictate that all drinks both bottles and glasses
are decanted to polycarbonate if they are to be taken outside.

Dedicated Glass Collectors patrol all areas of the premises to collect any
empty glasses and bottles and clear up spillages etc.

Patrons are prohibited from taking glasses or bottles to the smoking area any
drink must be decanted to a plastic glass.

Door Supervisors prevent patrons removing bottles and glasses.

Serious Incidents

In the event of a crime or other serious incident it is critical that we respond
appropriately to care for the victim, protect the crime scene, collect any
evidence and identify any action to prevent reoccurrence.

We operate under the terms of the Genesis system.

Crime Scene

Where appropriate the crime scene and any evidence such as weapons will
be protected by Door Supervisors and cordoned off with Red / white tape to
preserve it

The police will be informed immediately and if necessary an ambulance
called.

Witnesses will be identified and details of names / addresses will be taken.
Where possible the suspected perpetrator will be detained where this is not

possible a clear description to identify the person should be given to the
police. CCTV evidence will be checked.

Care of the Victim

It is likely that the crime victim will be traumatised to some degree and may
require first aid and protection.

The victim should be removed from the scene to the first aid room where

possible and give appropriate first aid and support. The victim should remain
under the care of a staff member until the police arrive.

After the Incident

In the event of any significant incident the Licensee, Security Supervisor,
Director and any other relevant staff should hold a meeting to identify what
happened, any failures within our systems and what actions could prevent the
same or similar occurrence from happening again.

This meeting should be recorded in the Incident log book.

All significant incidents will be recorded in the log book and were appropriate

a meeting will be held between the Licensee, Door supervisors and other
relevant people,

1"
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General Public Safety

Various public safety signs and notices will be posted in the premises to
include issues such as:

s Drink Driving
Binge Drinking
Drug Abuse
Anti-social behaviour
Theft
Personal safety
Domestic violence
Good neighbour
Noise etc.

These notices will be changed regularly to prevent familiarisation.

12
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Chaplins

Drug and Weapons
POLICY STATEMENT

It is the policy of Chaplins management to ensure the health, safety and well
being of our patrons and others who might be affected by our activities.

Our stance is: Zero Tolerance
We strictly prohibit the possession, sale or use of drugs or offensive weapons.

Our security, management and staff will actively observe for any suspicious
drug related or violent activities, which will not be tolerated.

Those found with illegal drugs or weapons will be reported immediately to the
police and detained if appropriate

Door Supervisors and the Manager will make random checks of toilets using a
drug detection torch.

Those who are known to have previous drug related convictions are excluded
from the premises.

Any persons barred by Derwentside Licensee Association will be refused
entry.

We will provide appropriate First Aid skills, knowledge and equipment to care
for our patrons should any such emergency occur.

We will take active steps in close consuitation with the Durham County
Constabulary the local Police Force and Derwentside District Council to
prevent the possession or use of both drugs and weapons at our premises
and to prevent other antisocial behaviour.

We further reserve the right to search any person entering our premises and
gject or refuse entry if they will not allow this.

Patrons must check in through the Id Scanner and may be subject to
searches to enter.

We will also use metal detection wands to make random checks for concealed
weapons.

Any drugs or weapon found will be locked in the safe and passed to the
police,

We welcome all input in our objective to achieve a quality nightlife experience
safe from the risk of drugs weapons or injury.

13
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PUBLIC SAFETY
Insurance

The premises hold appropriate insurances including Public Liability (PL) and
is subject to various independent inspections.

Electrical Systems

Electrical systems within the premises are maintained and inspected by
contract with a reputable and qualified specialised contractor.
Current Electrical Inspection Report Certificate is available and maintained.

In the event of a power cut or other electrical failure the premises will be
evacuated.

Fire Alarm

The Detection and Fire Alarm system within the premises is maintained and
inspected by contract with a reputable and qualified specialised contractor.
Current Test Inspection Report is available and maintained.

Emergency Lighting
Emergency Lighting system within the premises is maintained and inspected
by contract with a reputable and qualified specialised contractor.

Current Emergency Lighting Test Inspection Report is available and
maintained.

Fire Fighting Equipment
Fire Fighting Equipment within the premises is maintained and inspected by
contract with a reputable and qualified specialised contractor.

Fire Exits

Fire Exits, Fire Doors, Walkways, Fire Escapes and ways will remain clear
and unobstructed at all times.

Safety Checks
Prior to every opening to the public The Licensee / Manager will make a full
safety tour of the premises.

The tour will cover the full premises visually inspecting and practically
operating (as appropriate) Fire Doors, walkways, Emergency Exits, Fire
Fighting Equipment, Lighting, general hazards etc.

Extraction

The premises is fitted with a modern extraction / air conditioning system to

control temperature. This system is fitted with sound filters to prevent
nuisance noise.

14
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FIRE

DISCOVERING A FIRE

On discovering a fire.
*  Sound the alarm.

» Attack the fire with extinguishers only if you are trained to do so and
are NOT at personal risk.

= Leave the building by the nearest safe exit and report to the assembly

point.
= Report to your supervisor who will call role
DO NOT

* Do Not stop to collect personal belongings
* Do Not re-enter the building

® Do Not put your self or others at risk.

HEARING THE ALARM

If you hear the fire alarm:
= Leave the building by the nearest safe exit and report to the assembly

point.
* Report to your supervisor who will call role
DO NOT

= Do Not stop to collect personal belongings
* Do Not re-enter the building

® Do Not put your self or others at risk.

15
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IN THE EVENT OF A FIRE

The health and safety of our customers and employees is our
FIRST priority.

In the event of a fire or other emergency the company does
not expect or wish any employee to take unnecessary risks.

The Licensee / Manager wili call the Fire Brigade and Police immediately
the alarm is raised.

The Manager will report to assembiy point and check with the Security
Supervisor, and Bar Supervisors that all employees and visitors are

accounted for, that ali members of the public have been evacuated and
ascertain any other relevant information.

On arrival of the Fire Brigade the Manager will brief the Fire Chief as to:
» Are all persons are accounted for.
* The extent and location of the fire.
+ Cause of the fire if known.
[ J

Any particular risks to the Fire Fighters i.e. Position of gas bottles, fuels or
other hazardous materials, obstructions, etc.

The Manager will liase with the Fire Officer and Police and give any requested
support.
Once the “All Clear” is given by the Fire Officer the Licensee / Manager and

other relevant staff will assess the result of the fire and take appropriate
action.

The Manager will allow employees to return as appropriate.

The Manager will record the incident in the Fire Log Book.
The Manager will initiate an investigation into the cause of the fire assisted by
the Security Supervisor, Day Manager and Safety Consultant as appropriate

to ascertain the basic causation and put in place any further preventative and
/ protective measures necessary.

The Manager will inform the directors as soon as possible.

The Bar Supervisor will immediately turn on the house lights and clear the
area of staff if safe to do so and evacuate to the fire assembly area,
He will role call and account for all bar staff and report to the Manager.

The Security Supervisor will evacuate the premises checking toilets, bar
and report via the Genesis system.

16
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He will position Door Supervisors as appropriate to secure the building and
report to the Manager.

The Door Supervisors will immediately throw open the fire exit doors and

evacuate patrons and staff and secure the entrance to prevent anyone from
re-entering the building.

On hearing the alarm Bar Staff and Glass Collectors will immediately

evacuate the building. Do not stop to collect personal belongings etc. Report
to your Supervisor at Fire Assembly point.

BOMB THREAT

Bomb threat is a real and significant danger and we must be prepared if it
should happen. All employees must be aware of this potential and be alert for
suspicious and un-attended packages being left in or at the premises

LETTER AND PACKAGE BOMBS
Typical characteristics of a mail or package bomb.

Feel and Balance. Letters that feel rigid, appear uneven or lopsided, or are
butkier than normal, Is there any springiness or undue pressure that can be felt
through the package. Contents of parcel make a sloshing sound.

WARNING - EXAMINE MAIL GENTLY.’

Foreign Packages. If the item is from another country, ask yourself if it's
expected. Do you have relatives or friends travelling? Did you buy something

from business associates, charitable or religious groups, international
organisations, etc.?

Place of Origin. Is it a familiar one? Note the delivery postmark.

Unrequested Deliveries. Is correspondence from the sender expected? Do the
characteristics of the envelope or package resemble the expected contents?
The addressee normally doesn't receive personal mail at the office.

Unusual addressing or Delivery Instructions. There are unusually
restrictive endorsements such as “Personal” or “Private.” Unprofessionally
wrapped parcel is endorsed “Fragile-Handle with Care” or “Rush-Do not

Delay.” Name and title of addressee aren't accurate. The sender is unknown.
There's no return address.

Smell. Mailing emits a peculiar odour. There's a smell of almonds or marzipan
or any other strange smell coming from the package or letter.

Sender’s Writing. Any mail should be treated with caution if it features a

foreign style of writing, not normally received, on the address, This goes along
with the Place of Origin.

17



18

Protruding Wires. Are there any protruding wires, tinfoil, or strings present.

Suspicious packaging. Wrapping exhibits previous use such as traces of
glue, mailing labels. return addresses or tape. The parcel is secured with
several types of tape. Outer container is shaped irregular or asymmetric or
has soft spots or buiges. Use of excessive amount of postage stamps.

Sound. If there's any unusual sound or noise coming from the package such
as a buzzing or ticking noise, the package should be treated with caution.

If a package exhibits any of these warning clues, you must follow these
procedures.

if the suspicious package has not been touched.
If a suspicious delivery is spotted, do not touch it, and don't allow anyone else

touch it. Evacuate the room. If the device appears to be very large,

surrounding rooms should also be evacuated.

During evacuation, leave doors and windows open, to reduce any blast
effects.

Keep people away from the area.
CALL POLICE

Do not handle the suspicious object, and do not try to carry it outside.
Do not place the device in water.

If an item is suspected during handling.

Place the suspicious item in a corner of the room, handiing it very gently and
making sure not to turn it over or unbalance it.

Make sure the device is placed away from windows, and that the windows are
open.

Evacuate the room, and surrounding rooms if necessary. During evacuation,
leave doors and windows open.

Keep people away from the area.

CALL POLICE

Do not try to carry the device outside.

TELEPHONE BOMB THREATS
Real or Hoax?

Most bomb threats are hoaxes which are made in an effort to disrupt normal
business. However, no bomb threat should be dismissed as a hoax without
notifying the proper authorities immediately.

Upon receiving a telephone bomb threat it is important to notify Outlet
Manager immediately and the Police as soon as the caller hangs up.

18
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Be Calm. Be Courteous. Listen, do not interrupt the caller.

Date: Time:
EXACT words of person calling:
QUESTIONS TO ASK:
When is to bomb going to explode?
Where is the bomb?
What kind of bomb is it?
What does it look like?
Why was the bomb placed?
Try to determine the following (Circle as appropriate)
Callers Male Female Adult Juvenile Age
identity:
Voice Loud Soft High pitch Deep Intoxicated
Accent Local Region Foreign
Speech Fast Slow Distorted Slurred Stutter
Lan@ge Excellent Good Fair Poor Foul
Manner Calm Angry Rational Irritated Coherent
Incoherent Deliberate Emotional Righteous Laughing
Background | Office Factory Airplanes Street Other:
Noises Music Voices Trains Quite
Mixed Party Traffic Animals

Additional information:

Receiving Telephone No.

Person Receiving the call.

19
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Bomb Threat Evacuation Procedure

On discovering .
* |nform security staff.
* Turn on house lights.
* Announce that the premises are being evacuated.
* Teli patrons and staff to pick up personal belongings and bags.
* Leave the building by the nearest safe exit and report to the assembly

point.
*  Report to your supervisor who will call role
DO NOT

* Do Not re-enter the building
® Do Not put your self or others at risk.

FIRST AID

Whilst our policy is to prevent accidents and injuries to our employees, our
customers and others we will maintain appropriate first aid provision both in
providing suitable equipment and trained people to use it.

The Licensee / Manager will ensure that at least one person trained in first aid
is available at all opening times.

The Manager will check the contents of the first aid boxes and record weekly.
The Manager will replenish the box contents as appropriate.

First Aid boxes will NOT contain any medicines, tablets, creams efc. in
accordance with the Health and Safety (First Aid) Regulations 1981

Ali staff First Aid treatments will be recorded in the First Aid Book by the First
Aider the information will be maintained by the Manager under the
requirements of the Data Protection Act.

All First Aid treatments given to patrons will be recorded in the First Aid Log.

Any person suffering accident, injury or suffering from drug abuse will be
offered a place of safety to recuperate or await transport.

20
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SAFETY AND SECURITY

It is our policy to protect our employees, customers and others from the risk of
harm from our activities by both preventative and protective measures.

Every Manager, Supervisor and Employee holds responsibility for health,
safety and security, we expect all to work in ways that reduce risk and prevent
harm.

All must be aware of health and safety rules and must strive to follow them
and to report any uncontrolled hazard.

As responsible operator we will use various initiatives both as a company and
in conjunction with the Police, Derwentside District Licensing, Derwentside
Licensee Association and other relevant authorities.

Organisation

* The Directors hold the overall responsibility for health and safety and
security issues.

* The Manager / Licensee is responsible for the health and safety
management of the premises, equipment and facilities.

" The Security Supervisor is responsible for safety and security
controlling and deploying Door Supervisors reporting to the manager.

* The Manager is responsible for the general maintenance of the
premises and facilities and control of contractors and service personnel

working at the premises reporting to the Licensee and / or Manager as
appropriate.

Arrangements

At the start of the working day the Manager / Licensee will brief the staff and
will make various random patrols.

At the start of each working day and on regular patrols throughout opening
hours the Manager and or his assistant will inspect all areas.

She will brief staff as to any concerns and issue any health, safety and
security information instruction and training as appropriate.

The Security Supervisor will brief personnel under their control as to any

safety or security risk and will provide them with appropriate information,
instruction, training and supervision.

The Security Supervisor will liase as per the Genesis scheme and

Derwentside Licensee Association and timely share appropriate information
with others.
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The Security Supervisor will ensure that all Door Supervisors are trained and
registered under the SIA Licensing System and appropriately dressed.

All security, other staff and visitors are required to sign appropriate logbooks /
registers.

The Security Supervisor will make regular but random patrols of all areas.

He will deploy Door Supervisors according to need in fixed position and / or by
patrol.

Fixed overt and covert CCTV is in operation and recorded. Video recording is
maintained for a minimum period of 28 days.

In the event of any significant occurrence the Security Supervisor will contact
the police and arrange appropriate action.

The company takes appropriate health and safety advice from Safety Set
(NE) Limited.

PREVENTION OF PUBLIC NUISANCE

The premises are fully triple-glazed to acoustic standards to prevent noise
pollution.

The building faces other commercial properties.
The building was modified to facilitate front entrance only.
Alir conditioning vents are provided with acoustic filters to prevent noise

Staff will book taxis on request and patrons are allowed to remain inside the
premises for their transport.

Waste removed through the day to prevent noise pollution.

Class collectors will check and remove waste from outside the premises after
closing.

Protection of Children from Harm

Peopie under the age of 18 years are not allowed entry.

Door Supervisors will check appropriate identification with a photograph and
date of birth such as a Passport or Driving Licence with the use of the Video
Id System.

Any individual suspected of being under age will not be allowed access
without first providing suitable proof of age.

When false or fake identification is presented it will be retained and given to
the police to investigate and take appropriate action.
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COMPLAINTS PROCEDURES

We strive to ensure that in our efforts to provide a quality service we shall
treat people fairly and courteously whilst implementing our policies.

If any person should have complaint relating to our operations they should
make it in writing to:

Mr. F Kearney

Consett
Co Durham
DH8 5AQ

Complaint must be made as soon as possible after the incident, or in any
case with in three working days.

Consett Chaplins Ltd will acknowledge the complaint within seven working
days of receipt.

The Licensee and the Managers will investigate the complaint within ten
working days.

The investigation may view CCTV, Video Id, interview staff, interview

witnesses and others, inspect previous complaints etc. and take appropriate
advice to reach a conclusion.

The result of the investigation will be made known in writing to the
complainant.

The management will complete any appropriate actions identified by the
investigation.

Copies of the Complaints Procedure are available on request from the
manager.
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Notes:
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Francis Kearney
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Appendix 3

ID Scanner



PatronScan

ID Scanning System
User Manual
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Kiosk Overview

HD Camera

(For taking live image of patron)

Console with Touchscreen

(- Scanning bed

(Used for scanning IDs and passports.
Must be kept clean & dust-free)

The Kiosk ID Scanner requires povier and internet to operate. Internet should be prov.ded
by ethernet czble pluggea nwo the Scann ng Termirat.

Press the power bution lccated on the side of the consnte 1o twrn on the 1D Scann - g
Terminel.

WARNING: Do not press the Power button to turn off the {D Scanning Terminal.
Use the “Shutdown Computer” button from the Login screen.

@ =zvoScan
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Wall Mount Overview

HD Camera

(For taking live image of patron)

Console with Touchscreen

— Scanning bed

(Used for scanning IDs and passports.
Must be kept clean & dust-free)

The Wall Mount 1D Scarrer requires power and internet to operate. internet snould be

orovided by ethernet cable ptugged into the Scarring Termnal.

Press the povier bulicn ocated on the side o the corsole o turn on the (D Scanring
Terminal.

WARNING: Do not press the Power button to turn off the iD Scanning Terminal.
Use the “Shutdown Computer” button from the Login screen.

=70 3222120408 32 512 20Y Tagary ABT2ZOGE B FETTITEPISS patsnscan.ee



Login Screen

@ PatronScan

Ernter Your Bin

&

Logpe

Enter your PIN assigned to you and press Login. The functions avaitable to you witl
depend on the PIN you enter. Different PINs are available for door staff and management.

To shut down the ID Scanning Terminal, press “Shutdown Comouter” and then wait for
the system 10 shut down completely before unplugging povver.

@ ~el T Sean 370 %2220 24 23,12 207 Lxlgary A3TIZ0GA S TTEIRTIE SR pavutsran.ioT



Page

Scanning Screen

This is the main S¢anning screen. Most of your operations will e based here. The next
few pages witl detail each section,

Addiisst Courg Rezyisier Patiog

Send Alert 23an Pairon

Marual Sy Visit Histcn ¥

wean kd

all

Main Menu - Terminal sett ngs and access to adrnin web cortal (p. 20 & 22)
Scanning Results (p. 5)
Live Statistics (p. 5)

Man Action Buttons (p. 10,12 15-19)

L Ogd

Chaidenge Questiors Fanel(p.14)

@ FarcrSean 370 3222720 4,0 SE 5230y Calzmy A3722002 © 5 877 7725779 parcrican o



Scanning Screen (Cont'd)

Scanning Results

IANE D

Sl b 12 W0

- . Laaal Ans onSep 04, 1997
[t LN W [ - -

el . .':

S . b 1
» f—'—‘f 2> ot ; i e 0 )
" . . o o - s - fil Hass

. i First Seon
3 ¥ .

Volnd 13

P LSy 2 el DT

This shows the live photo you have taken and the scarned phato of the ID or passport.
The panet on the right will display the patron's name and date of birth, including a List of

authentication checks that determine if the patror has any Issues that may prevent hirm/
her from entering your venue.

The leftindicator underneath the live photo will always display tne status of the patron
(e.g. accepted, denieq). and the right ingicator underneath the scanned photo will always
display v:hat type of patron (e.q. registered VIP) YOU nave scanned in.

Live Statistics

Live Staustics show the currert level
0f occupancy in your venue, the
gender balance. 2nd the number of
issues handled so far.

It also compares aga nist performance
from the same day last vieex and

‘Fe same day of ithe v.eek from the
previous year.

We 2is0 provide 2 count o important
evenis tnat eccurred at the scanning
terminal on the current night.

Full sTatistics can be founa in the
aashboard of the admin weo portat.
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Scanning Screen (Cont'd)

Challenge Questions

Chalange Guasits:
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If you suspect that the person attermn

PUNG to enter your venue Is under age, using a fake
ID, or using someorie else’s ID, then

you can ask them these challenge questions.
Challenge questions are questions related o e hirth

date and place of ongin shown on
the iD.
@ -2 seen 05222730 A0 82 5 309 Laga, SETEZOGE FRLETIIIEIIE pavonsian son



Fage
Possible Alerts

Double Scan Alert

The Double Scan alert indicates to the operator that the 1D being scanned has already
been scanned tonight at your venue. A copy of the live image from the last scan is
provided as comparison against the live image of the person presenting the D for
scanning. Tnis helps to prever: znd catch 1D passing.

Expired ID Alert

The Expred ID alertingicates to the operztor that the ID scanred is no longer.ald. It s
under the discretion of the venue to accept or deny the patron entry.

L
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Possible Alerts (Cont'd)

Ban Detected Alert

B R e e T

Accept Deny

Vieve Hisior :r

When the Ban Detected alert screen is shown, the first name, Last name, and birthdate of
the patron presenting the D matches that of someone on the Banned Patrors List. The
details of the current han or displayed on ihe screen. You may press “View History” 1o see

how many times th's patron has visited your venue. Press “Accept” or “Deny” 1o enter your
decision.

Underage Alert

The Underage alertindicates to the operator
tnat the patron is under the zccepred age
Lmtto enter the venus. Please check the ID
1o verify the birthdate is the same as shown
on the screen. Itis urder the ciscretion of the
VENLe to accent or dery e natron eriry.

The zge umit can be setv s wre admin vieb
portal. (p. 30) It can be used for special
arcumstances, such as events targeted at a
speciiic demographic.

B cziorSean 370 3222130 Ase SE 512305 Ca 39ty ABT2Z0MG4 T 5 LETITIRITSE paugreta- cor
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Possible Alerts (Cont'd)

Operator Error

Operator Error - Regular See 1D

Scan Again

Save D Cancel

There are many reasons why an iD won t scan properly. Should an 1D fail to scan

properly, a list of possidle causes is preserited, s0 the operator can try again and possioly
colve the problem.

If the :D 15 not scann ng property, and you
wish to admit the patron, then you press
"Save D' and the systemwvill save 2
copy of inz ID. even thouch it did not read
tre nformation. TnelDcanberezd oy a
person Later, and manually erterac e
parson needs 0 be placed on tne 3arned
Patrons List.

-
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How to Scan an ID or Passport

Place ID face down honzontally Place passport upside-cown and face
On scanner bed. down horizontally on scanner bed.
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Tap on Scan Male or Scan Female on the S¢anning screen to scan.

Scan Male Scan Female

yCu experience an zlert nd calng an nvalid iD Messige creck the Troubleshoor nQiDs
2ce for possible causes fpage 1),
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Troubleshooting

ID Scanning Terminal won't turn on

I Disconnect the power cable for the entire unit for 5 seconds and reconrect again.

2. Attempt to turn on the ID Scann ng Terminal aga:n.

3. Ifthe ID Scanning Terminal stll does not start, ry connecting anotrier device to the
electrical outiet to confirm that power is available.

Unable to open PatronScan Application

1. Check the ethernet cable is securely connected to the
1D Scanning Terrminal.

2. Restart the PatronScan application or restart the
computer. if problem persists. please contact us.

Previous images of the patrons are not showing

Check the etherne: cable is securely connected and that there s 3 \v/ork N tnternet
cennection. If prob.em persists, please request support from your techniczl staff or
contact us directly.

Please note that any patrons vino are not bzrned or registered vail have thair images

automatically z2na permanently deleied afte 3 certan per.oa of time, wwhick can range
from 24 hows to 90 az s depencing on tre lagislatior in JOIr arez.

Scanner or camera not connected

| ra
1. Cneck that the USB cabies zre securely ettacned at
tre back of the ID Scanring Terminat. L

"0 anarestaritre D Scannirg Taimina..

2. Try cnangirg the poris the USB cables are stracred
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Manual Entry

it the iInformation from an ID ;
the "Marual Entry” button fro
name, and birthdate fields. Tre
will save the (ive Image ard the

@ “at-2r Scan

mthe S

Manually Erter an 1D

S not read by the terminal,

patron info for future yse.

you may enter it manually vig
canning Screen. Fill out the gender, first name, last
'D number field is optional. Press oK

when ready. This

T2 7734 rLatrarscan coe

[ 2% Iy o]
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Retake a Photo

Iif the patron’s Live photo is not clear SIMpPLy press on the im
retake the photo.

Adjust Count
Send Alert

Manual Scan

Scan Male

370 8222°30 2va EERNEA TRa g ABTIZAGE = Fi-877.375.5753 La3Uorecan ooy
\
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Challenge Questions

Chailenge Guestiict

Prsis on question 1o sayeat rswnr

Zoatiac Siyn?

Chinese Zadias Anvpoal?
Snte o piral?

Siaie Nickname?
Licence Hate Siogan?

Siate Area Codec?

If you suspect that the patron atiempting to enter your venue is underage. using a fake ID.
01 using someone else's ID. then You may wish to ask them challenge quest ons,

The chalenge questions are related to the brrihdate znd place of orign on the 1D, Most
people ‘Wil know most of the answers to the questiorns, and they may kelp you assess the
proper ownersrip of the ID in queston. Press on a question to revesl the ansv.er.

16
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Adjusting the Door Count

lierevs | Pagran AT G

BEMIve 1) Farrang A0d 1) Eorrans CB! et

ttis important to record when patrons exit
for management, Precs the "Adjust Count”

your verue. This provides valuable information

b

rmany pairons have left the Verive and press

patrons Into YOur venue.

8 =z Sean 10 5222 30 ave 52 5

utton from the Scann Ng Screen. Record howy
OK. This can also be used ro manually add

2309 Cainay, 2572Z0G4 5 rougyr 7i5-3773 navirscancen

17



Page
o

Sending an Alert

v »,
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. UNREGISTERED

The ID Scanning Terminals allovs the terminal operator to send out a real-time alert to

recipients with a SMS text message. Simply press the “Alert” button from the Scanning
Screen and choose the alert you would Like to send o,

18



Visit History

You may vieyy the VISit hi

Many times this patron has been to your

@ ==l - Sgan

story of the patr

270 za2pe

0N you most recent|
Venue and the deta

* IR SR I0C Caimg =5

Y scanned. Itwill show howy
s of their past visits.

TAZJER FEcoavy T §7
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Banning a Patron from the Scanning Screen

Adiuct Conm

Hegision Patorn

Send Alors 33 Faieye

harual Sean Vizit H Sty

S0 Al

El_.l._IJI | '-+:‘" [

You may Quickly ban a patron from the scanning screen. Press the “Ban Patron” button,
and choose (o ban the patron most recently scanned at the terminal, or one who has
been previously scanned in.

N0 B35 the pa e vy fLrat

TR ta e i 7 v
Lacannad oy |

If you wish to ban 3 patron who has not previg

either scan their Ip or enter their first name, |

usty been scanned N, then you need to
"Manual Entry” buton,

astname. gender and birthdate using the

Bar: Pacrog

Once you have selected e patron youvish to 5
the details of the ban InC.udirg Duratior, Ban Type, Se

{description of tha reason for tne ban), and press OX.

trons List, enter
verty, and Ban Descripton

B 52 coscan 70 3222130 Lee 58,5 5va 306 ¢4 IS AETILICE BT LEITIIRGIR e
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Register Patron
BT IERTITe . ot
SIS im 58?.‘.33.1?:; 2 =

L B S R
Jecamba,

In zccordance With privacy legisiation, the information coilected Dy the ID Scann ng

Terminals v be deleted afrer @ Period of time, usuatly between 30 - 90 days (depending
on the legistation INyour area),

By Fegistering patrons, they have gIvVen you consent o keep their inforrmation InCefinitely
énd will not he deleted. Ths js Paraicularly usefyl for Marketing PUrposes zng/or €nrolling
them in YOur venye's memoershp or vip Rrogram,

Toregister 3 Patron, press - Regisier Patron” fromtre Scarn nd Screen arg thar arier
e ther an SMS number or g-ray address, arg click 0K,

@ oo sean 0 5222300 5 St R0 aiza s 25 mar ey T RTBTITIZ5758  parar e s



Terminal Settings

Terminal Settings are normally set up for youprior to the first run of your hardviare. There

are options to Cnange how the way the Scanning Screen displays information or to hide
certain details.

ltis recommended that you chénge the terminal Name to one with hetter context for your
Venue, as the status of the terminal w l( be shown 0N the admin v.eh Poriacdashboard.

Contact Tecknica| Suooort before eltering any of the SeLtings on the second column, as

this may adversaly sffect the Operation of the Scanning Terminat.
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Shutdown Procedure

D Scanning Terminal at

the end of the n;
€N press on the power

ght simply logout of the
button on the b

oM right hand corner of the

Please wait until tha D Scanning Terminal has complere

¥ shut down before unplugging.

Enter Your i

P
5
g

T Sean
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Admin Web Portal

November 19, 2014 - 2120014 P

The Admin Web Porisl i5 10 assist you 1n Managing your verue's SCanning activities, as

well as generating reports, handling bans and Managing patrons with special statuses
(such as VIP). This can e accessed in two ways;

I Pressing the "Admin’ button in the Sca NG Screen of your ID Scann ng Termina!,

2. Opening UpP your web browser on your FC/Mac or tabler ang going to
http://admin.patronscan.com

2 cogean 370 3222720 200
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Patrons Management
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Patrons Management (Cont'd)

Lisregatarm?
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From here, you can view therr visit history, add them 10 a watchlist,

register the patron,
and view the lifetime valy e i

€ (now much a patron has SPeNtin your venue) of the patron.

Register Patron

Visit History

Lifetime Vatye

2

93t rSean 370 2222120240 £ 51230 Camar; ARTI2062 mimd
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Ban Management

The Bans page allows YOu to view, edit, and delete any of your active bans. You can also
add a new ban by clicking on the “Add Ban" button,

Adding a Ban

B Pt -Sran

Slew d Crarsag (apry g

Cetnes o hig

[ata

iy

Adil o Ly Cotngete Ban...

To add 2 pew ban, prass the “Add Ban"button zrayou will be raken 10 2 2-step banning
#izard. From here. you car search and filter patrens by their name, age. gerder, and the
approximate time they have scanned into yourverije. Click on a patron 1o cee his‘her
detailed info. (Contnued on next page)

rat L Sean TTC 5222730 e SE Sit= 30 Calgary ABT220m4 =7 u7m72 #7923 cavsrsear coer
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Ban Management (Cont'd)

Multipte patrons in a ban

4

——

tionScan

Stegr 2 Lodom by ot LTS

:

[TRTeS- L

40
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El
-

Fil 0 the form on the left side o tfle page and verify ai|
PaLrons you have selected 1o ban are shown on the
re "Create Ban" button 1o frish the banning process

nformation is correcr. The
ahinand side of the page. Click on

You vl be tzken back w0 the Bans page, where YOU €an 2dit or remove bans ag necessary.

L]

“
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Ban Management (Cont'd)

Editing a Ban

To edit a ban, simply click on the “Edit” button located right beside the ban
name, and modify the form as ne

ned patron's
cessary. Click on the “U

pdate” button when ready.
Removing a Ban

£ Pac anScan

Choage e T Y
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e IS SR [
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To remove a ban, SIMply
patron’s name. A dialog

Click on the “Remove” buton locs
box wilt pop up, asking you 1o conf

ted right beside the banned
irm the ban removal.

P Pav-Scan 70 3222730 v+ SE S.%2 205 Calzary 237I20G2 = £ 877778.5758 paerscancom
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Logs

The Logs page wilt display the usage of the s ystem by operators and managers. as well
as all alerts that were sent out.

Club Usage

Admin Usage
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Settings

The Settings Pagevll allov you to edit varioys aspects of your scanning system,

Reports

The Reports tab will show You who will be receving the daily, weekly, and monthly
activity reports for your venue. You may add. edit, or r€move recipients of these reports
as well as run the reports manually.

Club Info

LIRS Ay Mgt
Sty iBasedon JuiTos
el e e

SRR D ede

You may updaie yourvenue information via the Club Info tab. You are also able to modify
| your scanner's accepting age limit here,

@ ‘2t Sean 370 522230 2. SE Sy :é'EO? Cagary ABTIZ5G4 £ g B77772-3732 ramorsean TET
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Settings (Cont'd)

VIP

ity
1]

autnScan

The VIP tab allows you to add, edit, or remove VIP types. You may also add, edit, or
remove VIP SMS Contacts. such as VIP hosts and VIP managers.

Alerts

8 Fa‘ionScan

) BT
SMS a1y
FemCnRar fire
Lot P

L R L R R

The Alerts tab allows youio add e

25 viell as customize the message of each alert. When you create 3 Vip SMS contact, thar

centact viil be sent 2 tex: message when that VIP type scans at the terminal. You can
creste different ViP SMS aistrinution Lists for each VIP type.

dit, or remove the recipients of SMS alert notifications

Users

LR LAY TR

197 Prrear

The Users tab lets you Mariage scanner access for th

e venue staff, and Lmit functionatity
according to the type of account you assign them.

L
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Diagnostic Flow Chart
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Appendix 4
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Appendix 5

Thwaites Case



2 of 2 DOCUMENTS: All England Official Transcripts {1597-2008)

Daniel Thwaites plc v Wirral Borough Magistrates' Court

Licensing - Licence - Application for licence - Guidance issued by Secretary of State as to discharge of functions under
legislation - Licensing authority granting licence - Locaf objectors appealing to magistrates’ court - Magistrates' court

imposing restrictions - Whether restrictions necessary to promote licensing objective - Whether magistrates’ court
having proper regard to guidance - Whether decision of magistrates’ court lawful - Licensing Act 2003, 5 4

[2008] EWHC 838 (Admin)

C0O/5533/2008, (Transcript: Wordwave International Ltd (A Merrill Communications Company))

QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT)
BLACK J

10 MARCH, 6 MAY 2008

6 MAY 2008

This is a signed judgmant handed down by the judge, with a direction that no further record or transcript need be made

pursuant to Practice Direction 6.1 to Pt 39 of the Civil Procedure Rules {formerly RSC Ord 59, r (1){f). Ord 68, r 1). See
Practice Note dated 9 July 1990, {1990] 2 All ER 1024,

D MW Pickup for the Claimant

The Defendant did not appear and was not represented
D Flcod for the First interested Parly

M Copeland for the Second Interested Party

Naphens plc; Kirwans; Wirral MBC

BLACK J:

[1]) Tnis is an application by Daniel Thwaites plc ("the Claimant") for judicial review of a licensing decision made by the
Wirral Magistrates’ Court ("the Magistrates' Court") on 5 April 2006 and that couri's decision on 21 April 2006

concerning the costs of the proceedings. The Claimant seeks an order guashing both decisions. Permission to apply
for judicial review was granted by Pitchford Jon 2 November 2008.

THE FACTUAL BACKGROUND

{2] The Claimant owns the Saughall Hotel in Saughall Massie, Wirra!l which it operates as licensed premises ("the
premises”). It originally held a licence under the Licensing Act 1964. In June 2005, it commenced an application to the
L'censing Sub-Committee of the Metropolitan Borough of Wirral ("the licensing authority”) for the existing licence to be
converted to a premises licence under the Licensing Act 2003 and for the licence to be varied simuitaneocusly.

[3] In essence. the Claimant was sesking to conduct business st the premises for longer hours than were permitted
under the original licence. The police did not suppcrt the extsnsion of the hours to the extent that the Claimant initially
proposed. Tne Claimant agreed to restrict the hours to those that were acceptable to the police. Accordingly, the
licensing authority was asked to grant a licence that would permit music and dancing to 11pm and alcoho! sales until
midnight on all nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight

htio warw exisrexs somuk/legalresuitsisharsd enbexitLirks 2a?utiityLinkDispawh=cart_isplayCarRendersriarsKey=23_T26221349027 /0



7712017
and alconol sales until 1pm, with the doors closing ona hour after the last alcohol sale every night.

(4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services either, However, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Society ("the First Interested Party") and other Saughall Massie residents.

{5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open later "on special occasions” This was a matter of which the licensing authority took note as is recorded in the
minutes of their determination.

[6] The licence was granted in the modified terms req uested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eve. The licensing authority remaved certain
conditions that had been imposed on the old licence (requiring all alcohol to be consumed within 20 minuies of the last
alcohal sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment
was provided and that prominent notices should be placed on the premises requiring customers to leave quietly.

[7]1 The Saughall Massie Conservation Society and "others" appealed against the licensing decision to the Magistrates'
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
accordance with the licensing objectives pursuant o s 4, Pt 2 of the Licensing Act 2003",

[B] The appeal occupied the Magistrates’ Court from 3 - 5 April 2006, The Respondents to the appeal were the
licensing authority and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughall Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

(9] The justices granted the appaal. Their Reasons run to three pages of typescript, ona page of which is entirely taken
up with setting out the new hours of oparation they imposad. These permitted entertainment until 11pm and alcohol
sales until 11.30pm on all nights except Friday and Saturday when entertainment would be permitted until 11.30pm
and alcohel sales until midnight. The premises couid remain open fo the public until midnight on all nights except
Friday and Saturday when thay could close at 1am, Similar provisions were imposed to those imposed by the licensing
authority in relation to later opening at Christmas and major bank holidays and the provisions relating to Naw Year's
Eve and the conditions of the licence remained unaltered.

(0] The new licence had come into efiect on 24 November 2005 so the new arrangaments had been running for
saveral months by the time of the hearing before the Magistrates’ Court. There had been no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowledged in their Reasons. The
residents who gave evidence were faarful of problems if the extended hours were allowed in the summer. The
Chairman of the Consearvation Socisty, who gave oral evidence, spoke of peopls urinating in the gardens and a
problem with litter. it appears from the statament filed by the Chairman of the Bench for these judicial review
proceadings that evidence was also given of intarference with machinery on nearby Diamond Farm. The justices’
Raasons maka no reference at all to these matters. As to the statements of the "Witnessas of the Appellant’, they say
simply that they have read and considered them but aftached little or no weight to them.

{11] Tne justices and their legal advisor have filed a considerable amount of material in response to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Rasponse to the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his statement.
There was limited argument before me as to the status of these documents and the weight that | shouid give to them. it
was not submitted that | should decline to have any regard to them although | think it is fair to say that it was common
ground between the pariies, rightly in my view, that | should concentrate principally on the Reasons. it is established by
authorities such as R v Wastminster City Council ex parte Ermakov [1996] 2 All ER 302, 55 LGR 118, [1996) 2 FCR
208 that the court can admit avidence to elucidate or, exceptionally, correct or add to the reasons given by the decisior
makear at tha tima of the decisicr tut that it should be vary cautious about deing so. The function of such evidense
should genarally be alucidatior not furdamental alteration, confirmation not contradiction. In the circumstances, | have
read carefully what the magistrates have provided but approached its roie in the judicial raview proceedings cautious ,



FHE BRUAD NATURE UF 1HE CLAIM IN RELATION TO THE LICENSING DECISION

[12] The Claimant argues that the Magistrates' Court decision is unlawful for a number of reasons. It is argued that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Claimant's operation which weare not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account irrelevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates' Court could have come on
the evidence. |n so far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was not a matter which can be reguiated under the Act. It is further argued thal the magistrates failed to give
adequate reasons for their decision.

THE LEGAL BACKGROUND

{13} The Licensing Act 2003 was intended to provide a "more efficient” "more respansive® and *flexible” system of
licensing which did not interfere unnecessarily. It aimed to give business greater freedom and fiexibility to meet the

expectations of customers and to provide greater choica for consumers whiist protecting local residents from
disturbance and anti-social behaviour.

[14] Nete 12 of the explanatory notes to the Act gives an indication of the approach to be taken under the Act. It reads:

12 In coniras: io e existing law the Act does not prescrbe tna days or tha opening haurs whan a'conol may b2 so'd by ratail for
corsJmpiion on or off pramises Ner does it specify when other censab'e activities may be carried on_ Instead, the Appleant for a
pramises licence or a cub premises certificate will be able to choosa the days and the hours during which they wish to be
autnorised to carry on licensable activities at the premises for which a licence is sought. The licence wili be granted on those terms
ur'ess following the making of representations ta the ficensing autharity, the authority considars it nacessary to raject the
2oplcation or vary those tarms for the purpose of promoting the licens ng objectives ”

(15] Section 1 of the Act provides:

"S1(1) For tne purposas of this Act tha following are ficensabe activities -
{a) the sa 2 by retwa of a'coho
(9) [cuos]

(2) tre prov's on of regu'ated antana nment, ang

(2) tra crows o of late rght rafrashmans

[16] To carry on a l.censable activity, a pramises licence grantad under Pt 3 of tha Act is generally raquired, s 2.
Apoiication for a oremises licence must be made to the relevant licensing authority, 3 17(1).

{17] By virtue of s 4, the licensing authority must carry out all its functions under the Act (including its functions in
refation ‘o determining an appiication for a premises licence or an application for a variation of a premises licence) with
a view to promoting the "licensing objectives”. These are set out in 5 4 as follows:

'S4{2) Tne icensng cojeclvas ars -
{31 ire creventcr of 2rme and disardar

(2! oubic safazy
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{c} the prevention of public nuisance, and

(d) the protection of children from harm."

[18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Section 182 obliges the Secretary of State to issue guidance to licensing authorities on the discharge of their
functions undar the Act. Guidance was issued in July 2004 ("the Guidance”), It was updated in June 2007 but it is the
original guidance that is relevant in this case. In any event, none of the changes made are material to the issues | have

to determine.

[20] The Foreword says that the Guidance:

"3 intended 1o aid licensing authorities in carrying out their functions under the 2003 Act and to ensure the spread of best practice
and greater consistency of approach. This does not mean we are intent on eroding local discretion, On the contrary, the legislation
s fundamentally based on local decision-making informed by local know!edge and local people. Our intention is to encourage and
improve good operating practice, promote partnership and to drive out unjustified inconsistencies and poor practice.”

[21] As the Guidance says in para 1.7, it does not replace tha statutory provisions of the Act or add to its scope.
Paragraph 2.3 says:

“Among other things, section 4 of the 2003 Act provides that in carrying out its functiens a licensing autharity must have regard to
guidance issued by the Secretary of Stale under section 182 The requirement is therefore binding on all icensing authorities to
that extent. However, it is recognised that the Guidance cannot anticipate every possible scenario or set of crcumstances that may
anise and so long as the Guidance has been properly and carefully understood and considered, licensing authorities may depart
from it if they have reason to do so When doing so. licensing authorities will need o give fu'l reasons for their actions Depariure
tram the Gudance could give rise to an appeal or judicial review, and the reasons given will then be a key consideration for the
rouns whean considering the lawfulness and merits of any decisicn taken ”

[22} An application to the licensing authority for a premises licence must be accompanied by an operating schedule in
the prescribad form including a statemeant of the matters set out in s 17(4) which are as follows:

*(a} :ne refevart licensable actvities

(o) tna t'mas dunng which it is proposed ihat the relevant licensable activitias are to taxe place.

i7) ary otnar imas during which it is proposad that the pramisas are 1o be opan to the publc

4 whers tra Aopl cant wishes tha licerce to rave aifact for a lirmitad peried that perod

{2} where the relavant licensable activities inc.ude the suppiy of alcohol, prascribed information in respect of the individual whom
the Appl.cant wishes to nave specified in the premises ficence as the pramisas supervisor,

i) wnara he relevant licensable activities include the supoiy of alcohol, wrethar the supplies arz proposed to be for cansumption
on the pramisas ar off the premises. or both

(g) the sizps whicr it 15 oroposed o taka to promote the licensing op|ectives,

%} sucn ather matters as may e prascrbec '
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[23] Section 18 deals with the determination of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. It will be sufficient only to set out here the
provisions of s 18.

(24] Section 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

*(a) suci cordtons as are consistent with the operating schedu's accompanying the application. and
(0) ay corditons which must under section 19 20 or 21 be inciudad in the icence "
{25] Section 19 deals with premises licences which authorise tha supply of alcohol. Such licences must include certain

cond’tions ensuring that every supply of alcohol is made or authorised by a person who holds a personal licence and

that no supoly of alcohol is made when there is no properly licensed designated premises supervisor. Sactions 20 and
21 are not relevant to this claim.

(26] Section 18(3) provides that whare relevant representations are made, tha authority has certain specified
obligations. In so far as is relevant to this appeal "relevant representations” are defined in s 18(6) as follows:

(8} For t=e purooses of this section, relezant representations’ maans reprasantations which -

() are anaut 172 | ey effect of the grant of tne premises licence on the promotion of tha licens ng objectives

(D) miee: tre requ rements of sub-saction (7)

(=Fs.."

{27] Sub-saction (7) provides:

"(7) The reguirerrents of this subsacton ars -

{a)wair

2 rapressntations wars macs by an rtarastad party of responsb @ autrority within tre peried prescrived under saction
*7i5)(c)

(2) tna: tney nave rot ceen witndraan, and

(2} rire case of ~zprasantatiors rmade by ar nterastad pary (wheis rot a so a raspensib'z aLiherity) thatthey ars ret intha
g0 nor of tha ralavant icensing authorty frivaous or vexatous ”

(28] Where relevant representations are made, the authority must hold a hearing to consider them unless the authority,
the Applicant and each person who has made rapresentations agrees that a hearing is unnecessary. By virtue of s
18(3)(p). the auJthority must also "(b) having regard to the representations. take such of the steps mentioned in sub-
section (4) (if any) as it considers necessary for the promoticn of the licensing objectives "

[29] Saction 18(4) provides:

(& Tra sigos ars -
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(a} to grart the licenca subject to -

{i) the conditions mentioned in sub-section (2}{a) modified to such extent as the authority considers necessary for the promation of
the licensing objectives, and

{ii) a1y condition which must under section 19, 20 or 21 be inciuded in tha licance
{b} to exclude from the scope of the licence any of the licensable activities 1o which the appilcation relates;
(2) to refuse to specify 2 person in the licence as the premises supervisor

(d) to reject the application.”

{30] Conditions are modified for the purposes of sub-s (4)(a)(i) if any of them is alterad or omitted or any new condition
is added.

[31] During the currency of a premises licence, by virtue of s 51, an interested party (broadly speaking. a local resident
or business) or a responsible authority (police, fire, environmental health etc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant to one or more of the licensing objeclives, By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
lake such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the licence to suspending it or revoking it completely.

[32] The Act makes provision in Pt 5 for "permitted temporary activity" which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are not covered by a more general licence. The system involves proper
notification of an event to the licensing authority and the police. Provided the applicable number of temporary event
notices has not been exceeded and the police do not intervene, the event is automatically permitted. Temporary event
notices can only be given in respec! of any particular premises 12 times in 2 calendar year and the period for which
gach event |asts must not excead 96 hours.

[33] Section 181 provides for appeais to be mads against dacisions of the licensing authority to a Magistrates’ Court
which is, of coursa, how the decisions in relation to which judicial review is sought in this case came to ba made,

THE DETAIL OF THE CLAIM

{34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistrates' Court failed in @ number of respacis to taks account of the changes that the new licensing regime has
made and failed to adopt the approach required by the Act. It is further submitted that the magisirates failed properly to
consider and take into account the Guidance,

[35] There is no doubt that the Guidance is relevant in the magistrates' decision making. As | have sat out above, s
4(3) requires the licensing authority to "have regard” to the Guidance. By extension, so must a Magistrates’ Court
dealing with an appeal from a decision of the licensing authority. The Guidance says:

*10 8 In hearing an appeal against any decisicn made by a licensing authority, the Magistrates’ Court concemed will have regard to
that licensing authority's statement of licensing policy and this Guidance. However, the court would be antitied to depart from ether
tha statement of licensing policy or this Guidance if it considered it is justified to do so because of the individual crcumstances of

any case.”

136] M- Pickuo supmits that atthough tne Guidance is rot pirding and local variation is 2xprassly permittad, it sheu'd
ot be deoarad fror uniass thare is gocd raason ic co so

r - -~ - C A Tl a AR TASAMNAY INNATI S



{37) Mr Flood for the First interested Party submits that the Guidance simply serves to provide information for the
magistrates and provided that they have had regard to it, that is sufficient. He also points out that, in some respects (as
is clear from the wording of the Guidance), the Guidance is a statement of Government belief rather than proved fact.
inviting attention io the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council {2006] EWHC 815
(Admin), [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consult the Guidance, they do not need to use it as

“a decision making matrix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute”.

[38] There is no doubt that regard musl be had to the Guidance by the magistrates but that its force is less than that of
a statute, That is common ground between the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spactrum, it reinforces the general philosophy and approach of the Act. Howaver, it also provides firm
advice on particular issues, an example being what could aimost be described as a prohibition on local authorities
sesking to enginear staggered closing times by setting quotas for particular closing times. | accept that any individuat
licensing decision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this conflict, a licensing authority or Magistrates' Court may justifiably give less weight to same parts of the
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates' Court is not entitied to do is simply to
ignore the Guidance or fail to give it any weight, whether because it does not agree with the Government's policy or its
methods of regulating licensable activitias or for any other reason. Furthermore, whan a Magistrates' Court is entitled
to depart from the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Guidance says in relation to the need for licensing authorities to give reasons:

‘Wnen [departng ‘rom the Guidance] licens ng authorities will nead to giva fu'l raasans for thair actons Departurs fram tha

Gudance cou'd gve rise to an appeal or udicial raview, and the reasons givan will then be a key considaration for the courts whan
cors deting the lawfulness and merits of any decis on taken "

This is a tneme to which the Guidance returns repeatedly and is a principle which must be applicable tc a Magistrates'
Court hearing an appeal as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work slavishly through the Guidance in

articulating their decision but they did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so to do.

{39] In this case, Mr Pickup submits that propar attention to the Guidance would have helped the magistrates to come

to a correct and reasonable decision and that they have failed to adnere to it without proper reason and failed to carry
out their licensing function in accordance with the Act.

{40] The foundation of the Claimant's argument is that the Act expects licensable activities to be restricted only where
tnat is necessary to promote the four licensing objectives set out in s 4(2). There can be no debate about that It is
clearly established by the Act and confirmed in the Guidance. For example, in the Act, s 18(3)(b}, dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
I'censing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives" (the steps in sub-s (4) include the grant of the licence subject to conditions).
Section 34(3)(b), dealing with the determination of an application to vary & premises licence, is in similar terms. The
Guidance repeatedly refers, in a number of different contexts, to the principle that regulatory action shouid only be
taken where itis necessary to promote the licensing objectives. In particular, it clearly indicates that conditions should

not be attached to premises licences unless they are necessary to promote the licensing objectives. see for example
para 7.5 and also para 7.17 which includes this passage:

‘- cens ng auttcr ues snoud therafore 2nsura that any cord fions they impese are oriy these which are necessary for tne
gremetor of tre censrg ocjectivas. which means tha: they must not go furthar than what is needad for that purpose

{41] The Guidance aiso rafers a number of times to the need for regulation to be "proportionate”. This is not a term
contained in the Act but if a regulatory provision is to satisfy the hurdle of being “necessary", it must in my view be
confined to that which is "proportionate” and cne can understand why the Guidance spells this out.

(42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.99 of the Guidance) will be applied to the grant and variation of prernises licences. He submits that this means that
unless thers is evidence that extended hours will adversely affect one of the licensing objectives, the hours should be
grantec. A prime exampie of this arises when an application for a premises licence is made and there are no ralevant

~up wan exisrax s corfuklegalirasuits/snarad/enhexitlirks do?utilitylinkChispatch=car,_DispiayCarRendersriersKey=23 T262213.09027&f0 .
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rapresentations made aboutit. In those circumstances, s 18(2) obliges the licensing authority to grant the licence and it
can only impose conditions which are consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concems relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of noisy premises
under the Anti-Social Behaviour Act 2003. The Guidance makas clear that the existence of other legislative provisions
is relevant and may, in some cases, obviate the need for any further conditions to be imposad on a licence. Paragraph
7.18 from the section of the Guidance dealing with attaching conditions to licences is an illustration of this approach:

*7.18 It1s perfectly possib'e that in certain cases, because the lest is one of necessity, wherg there are other legislative provisions
which are relevant and must be observed by the Applicant, no additional conditions al all are needed lo promote the licensing

objectives ”

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapter provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises ceriificate in respect of hours of trading or supply.”

{44] It continues:

"% 5 The Government strangly believes that fixed and arificially early closing times promota, in the case of the sale or supply of

a cohal for consumptian on ha pramises, rapid binge drinking close to closing times; and are a kay cause of disorder and

d sturbance when large numbers of customers are required to leave premises simultaneously. This creates excessive pressures at
places whare fast food is sald or public or private transport is provided. This in turn produces friction and gives rise lo disorder and
paaks of noise and other nuisance behaviour, It is therefore important that licensing authorities recognise these problems when
addressing 1ssues such as the hours at which premises shou'd be used to carry on the provision of licensable activities to the
public.

6.6 The am through the promation of the licensing abjectives should be to raduce \he polential for concentrations and achieve a
slower dispersal of people from licensed premises lhrough longer opening times Arbitrary rastrictions that would undermine the
principle of flexibilty should therefore be avoided. We will monitar the impact of the 2003 Act on crime and disorder and the other
licensing objectives If necessary in the light of these findings, we will introduce further legislation with the consent of Parliament lo
strengthen or alter any provisions "

[45] The Claimant submits that in imposing shorter hours than it requested for the supply of alcohol and for
entartanment, the magistrates went beyond that which was necessary for these premises and failed to take into
account that, as the Guidance explains, longer opening times would in fact reduce the poteniial for probiems arising
from licensed pramises whereas curtailing operations could run counter to the licensing objzactives.

[46] The magistrates’ Reasons record their acceptance that there had been no reported compiaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the

Raasons, as | have already said, that they had attached little or no weight to the statements from witnesses of the
Appellant. Nothing is said about difficulties mentioned in evidence by the witnesses, As it was clearly incumbent on the
magistraies at l2ast to advert in broad terms to those maiters that they took into account, it is fair to conclude in the
circumstances that thay proceaded upon the basis that there was o reliable evidence of actual problems linked to the
premises either under the old licence or under tha new ravisad licence. This was in line with the oral evidence of Police

Sergeant Yenhya (as recorded in the rather truncated nctes of the legal advisor):

"t reportad radent for the site. Mo other incidents or complaints hava bean recerved. Thare are2 none in my file. Therz arg no
noidents wa can directly iink to the Saughal Hote: since previously open Thers have been inciderts .ocally but not linked to thesza
premises

[47] To judge by the Reasons thersfors, what led the magistrates to impose restrictad hours of operation was their
foracast as to what would occur in the future in association with the premises, notwithstanding the absence of raliable
avidence of past problems. The First Interested Party observes that the manager of the premises had given svidence
that he intended in the summer to "make hay while the sun shines" and submits, correctly in my view, that the
magistratas were entitled to take this apparent change of emphasis intc account. Howeaver, Mr Flood further submits
that tha avidance of what had bappened in the winter months was therafore of "littie evidential value” in determining
wha: was likaiy to happen in the futurs and | cannot wholly agrea with him about this. Undoubtadiy the fact that the
Claimant intardad in futurs to maks more use of the axiended hours reduced the value of the premises’ past record as
3 pred.cior of the future but it could nat, in my view, ce comoletely discarded by the magisirates. They stifi had io taxa



into account ihat tnere nad bean extended heurs for scme manths without apparant problems.

[48] ltis plain that the magistrates’ particular concern was "migration” rather than problems generated by those coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Local Autherity”. Under the heading "Migration/Zoning" they begin:

"Tre Saughal' Hotel due to its location and the fact that a number of license pramises in the surround rg area have reduced haurs

to that of the Saughall Hotel we believe that as a consequence of this wou'd be that customers would migrate from these premises
to tne Saughal Hote!. {si¢]”

and end:

'Wa appreciae that the extandad hours have been in operation for sevaral months without any incidents but have taken into
cors derat or tn's was durng the Wintar months and inavitab'a numbers wi | increasa in the Surmmer causing nuisarce/erminaiity

(48] They reiterate their concern under the heading "Nuisance (Existing/Anticipated)” saying that they "feel that public
nuisance will be inevitable".

[50] The Claimant complains that the magistrates' treatment of the issue of "migration” was fundamentally flawed on a
number of grounds.

[51] Firstly, 1t submits that there was no evidance on which the magistrates could find that customers would coma to
the premises when other premises in the vicinity closed or cause trouble and thair concerns were no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration to their premises.
Tnere were no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spancer who lives opposite the premises and is the Secretary of the Saughall Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

[52] Apart from their own local knowiedge, the only material on which the magistrates could possibly have formad their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisar's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity {which | have seen markad on a local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

"2 have staggered ciosing. This could cause problems it has the potentia’ to cause difficuities in tne area. | have 3 list of
considarat ons but none woud rank as high as crime, not aven noise, Na comp'aints have been made to me even regarding naoisa.
Ore corcern was cisparsal. We gavz people one hour to disperse and therefore reduced from 2.00am to 1.00am 1.0Gam closing
at 2. 280 p2oo'e leaving pramisas. Other premises subject to high levels of crima migration not an issue * [my itaiics]

[53] | aporeciate that this evidence acknowledged that staggered closing could cause prablems but, had migration
peen a significant Issue as opposed to a mere possibility, one can, | think. assume that the police would have made
reprasantaticns on that scorz, particularly given that they had plainly considered the impact of trading hours specifically
and had initially objected to the even longer hours originally proposed by the Claimant. It is notawartny that even whean
they ware in oppasition to the plans, it was never on the basis of migration of disruptive characters from ather licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of police objections before either the ficensing authority or the Magistrates' Court seems to have surprised the
magistrates who said so in their Reasons, commenting "We were surprised that the Police originally abjected to the

application but withdrew that objection aftar a slight variation of the terms." In so saying, they convey. in my view, not
cnly their surprise about the Police approach but also their disagreement with it.

[54] it was not open to the magistrates, in my viaw, to elevate what Sergeant Yenya said in the witness box to
evidence that a problem with migration could reasonably be expected, nor do they say anything in their reasons which
suggests that they did rely on his evidence in this way. The only concems about migration wera therefors the
magistraies' own with perhaps some fears expressad by local residents though not on the basis of firm historical
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examples of migration {o the premises.

authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are aiso
entitied lo take into account their own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them. In_ some cases, the evidence will require them to adiust their own imprassion. This Is
=y TTkely to be so where it is given by a responsible authority such as the police. They must also scrutinise
their own anxieties about maters such as noise and other types_of public nuisance particularly carefully if the
responsible authorities raise no objections on these grounds, These magistrates did recognise the absence of police
objections which caused them surprise and they chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case musl be decidad on its individual facts so
the magistrates could not simply assume that if people came from other premises, there wouid be trouble.

%[55} It is clear from the Guidance that drawing on local knowledge, at least the local knowledge of local licensing

[56] The Claimant complains that the magistrates’ treatment of the migration issue aiso flies in the face of the
Guidance because firstly it was an improper altempt to implement zoning and secondly it ignored ths general principle
of longer opening hours.

[57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours. The problem created by it, as demonstrated by experience in Scotland, is that people move
across zoning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance
says, at para 6.8:

“Tha licensing authonty shou'd consider restricting the hours of trading anly where this is necessary because of the patlential
impact on the promotion of the licensing objectives from fixed and artificialiy-early closing times "

il stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

(58] | am not convinced that the magistrates' limiting of the Claimant's operational hours can properiy be described as
impilementing zening which, in my view, is a tarm that is more appropriate to describe a general policy imposad by a
licensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of other premises in the vicinity and having the effect of imposing the same hours as those pramises,

[59] What has more weight, however, is the Claimant's submission that the magistrates failed to give proper weight to
the ganeral principle of later opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify themn in pursuit of the licensing objectives.
The Reasons include a heading "Flexibility” under which the magistrates say simply “We have considered the concept
of Flexibility.” In so saying, they may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance (see above) but their shorthand does not enable one to know to what conclusions their
consideration of the concept led them in this case nor whether they had reliably in mind that the starting point should
be that limitations should not be imposed upen the licerce sought unless necessary to promots the licensing objectivas
rather than that the licensing authority or the court should form iis cwn view of what was necessary for the premises
and only grant that.

[60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates put it, "the application for extended hours was to allow flexibility to open later on certain occasions”. As
the First Interested Party would submit, the magistrates may have inferred from Mr Miller's comment about making hay
that the premises would often be open fate rather than this happening only infrequently in accordance with the picture
presented to the ficensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a tamporary certificate because this would have allowed the premises to
open fater on oniy a limited number of occasions. They make no express finding in their Raasons as to the freguency
on which they considarad the Claimant intended to keap the premises open late. This was material not oniy to the
dagree of disturbance that might be caused generally by late opening but aiso specifically to the issue of whethar thars
would be migration. It would seem uniikely that customers from nearby pubs would bother to walk or even drive to the
Saughall Hotel in search of another drink at the end of their evenings uniess the Saughali Hotel was open late
suFiciantly frequently to lead them tc a reasonable expactation that thair journey would be worthwhile

0



L9 4L 1OE (EgSU SIS LIS GUUWL WS ASHHPUIS Y LS uiibate disu eSO 1118 W D8 an exaimple of a ratiure oy tnam
to adopt the lighter approach that the Act dictated and to allow fiexibility to those operating licensed premises unless

the licensing objectives requirad otherwiss. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and notin line with the philosophy of the Act.

[62] There is no consideration in the magistrates' decision of whether the imposition of conditions ta contral noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63] 1t would be wrong, in my judgment, to say thal the magistrates failed to take account of the licensing objectives. At
the outset of their Reasons, they correctly identify those which are relevant. Similarly, as the First Interested Party
submits, whilst they did not articulate that the curtailment of the hours sought was "necessary" to promote those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable consequence” of
leaving the hours as granted by the Lacal Authority. However, in my view their approach to what was "necessary” was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had they had
propar regard to the Act and the Guidance, they would have approached the matter with a greater reluctance to
impose regulation and would have looked for real evidence that it was raquired in the circumstances of the case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis shouid have weighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. Thay would then have been able to
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
praper conclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughal! Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary to do so to
promote the icensing objectives. n all the circumstances, their decision was unlawful and it must be guashed,

{64] | have sald little so far about what appears in the magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates' decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had fargely ignored the evidence and imposed
their own views. They refer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various reasons, for example because it was Christmas or because there
was thought to be no point. If the magistrates considered these matters to be relevant, it was incumbent on them to
say so clearly in their reasons whereas they there recorded their acceptance that there had been no formal or recorded
complaints, that the extended hours had been in operation for several months without incidents and that they had
attached little ar no weight to the statements of the witnesses of the Appellant. They also refer extensively in their
response to thair thoughts on migration, including that people may come from further afield than the pubs in the vicinity
in cars. Particularly conicerning is that they refer repeatedly to a perceived issue over police rescurces which is not
sometning that, as far as | can see, had been raised by Sergeant Yahya or explared with him in evidence, Mr Beere
says in nis statement for example, ". . . there is also the question of Palice resources and their ability to effectively
police this area esgacially at weekands with alrzady stretched resources being deployad in Hoylake."

[65] Reference is made in the response documents to the court feeling that the Brewery's proposad opening hours

contradictad the acceptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot
in the centre of town". For the court to take matters such as this into account seems to me to be an interference with
the commercial freedom of the pramises of a type that was not permissible under the Act unless it was necessary to
promote the licensing objectives. | appreciate that the magistrates' response seems to suggest that they feared that a
different type of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much more than speculation

[66] Mr Beere's statemant ends with a refarence to the Brawery wanting to maka hay while the sun shines, of which he
says, "l believe that this statement was indicative of the Brawery's attitude to local residents and to the general

management of the premises.” Given that problems with or in the vicinity of the premises had been almost non-existent
and that the mag’strates had not seen fit to make raference in their Reasons to any difficulties causad by the Hotal, itis
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hard to see how this balisf could be justified but it does perhaps exemplify the approach of the magistrates.

[67] | have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take piace. it was suggested
during argument that there was no power o regulate the time by which people must leave the premises. | cannot agree
with this. Clearly keeping premises open (as opposed to providing entertainmant or supplying alcohol there) is not a
licensable activity as such. However, the operating schedule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17(4) and these include not only the times when itis
proposed that the licensable activities are to take place but also "any other times during which itis proposed that the
premises are to be open to the public”. On a new grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promote the licensing objectives, these conditions shouid not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. if
representations are made and the licensing authority ultimately grants the application, it can depart from the terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promotion of the licensing
objectives. It must follow that it can impose an earlier time for the premisas to be locked up than the Applicant wished
and soecified in its operating schedule, It is important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condilion just like any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises {and such other conditions as may be imposed) is not sufficient to promote the
licensing objectives.

THE COSTS ARGUMENT

{68] In the light of my conclusion that the magistrates’ decision is unlawful and therefore must be quashed, it is not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
subrmits that that was not an order that was open to them. Whatever the merits of that argument, the magistrates’ crder
in relation to costs cannot now stand, The basic foundation for the order for costs was that the appeal had succeeded
and the Claimant had lost. That position has now been overturned and the costs order must go along with tha
magistrates' main decision. The magistrates wou'd havs had no reason to grant costs against the Claimant if the
appeal had been dismissed.

Appeal dismissed,
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BLACK J:

[1] Tnis is an application by Daniel Thwaites pic ("the Claimant’) for judicial review of a licensing decision made by the
Wirral Magistrates’ Court ("the Magistrates' Court") on § April 2006 and that court's decision on 241 April 2006

concerning the cosis of the preceedings. The Claimant seeks an order quashing both decisions. Permission to apply
for judicial review was granted by Pitchford Jon 2 Navember 2006,

THE FACTUAL BACKGROUND

[2] Tne Claimant owns the Saughall Hotel in Saughall Massie, Wirral which it operates as licensed premises ("the
pramises”). It originally held a licence under the Licensing Act 1964. in June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropolitan Borough of Wirral {"the licensing authority") for the existing licence to be
converted to a premises licence under the Licensing Act 2003 and for the ficence to be varied simultaneously.

[3] In essance. the Claimant was seeking to cenduct business at the premises for longer hours than were parmitied
under the original licence. The palice did not support the extension of the hours to the extent that the Claimant initially
propesad. The Claimant agreed to restrict the hours to those that were acceptable to the police. Accordingly, the
licensing authority was asked lo grant a licence that would permit music and dancing to 11pm and alcohol sales until
midnight on all nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alconoi sales until 1pm, with the doors closing one hour aiter the last alcohol sale every night.

(4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005, No representations were made by the Wirral Environmantal
Health Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Society ("the First Interested Party") and other Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open later "on special occasions" This was a matter of which the licensing authority took note as is recorded in the
minutes of their datermination.

[6] The licence was granted in the modified lerms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eve. The licensing authority removed cenrtain
conditions tha! had been imposed on the old licence (requiring all alcoho! to be consumed within 20 minutes of the last
alcohol sale and banning children under 14 from the bar) and impased other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote tne use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment
was provided and that prominant notices should be placed on the premises requiring customers to ieave quietly.

[7] The Saughall Massie Conservation Society and "others" appealed against the licensing decision to the Magistrates’
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
accordance with the licensing objectives pursuant lo s 4, Pt 2 of the Licensing Act 2003".

(8] The appeal occupied the Magistrates’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
icensing authority and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughall Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

{9] The justices granted the appeal. Their Reasons run to three pages of typescript, ong page of which is entirely taken
up with setting out the new hours of operation they imposed. These permitted entertainment untit 11pm and alconol
sales until 11.30pm on all nights except Friday and Saturday when entertainment would be permitted until 11.30pm
and alcohol sales until midnight. The premises could ramain open to the public until midnight on all nights except
Frday and Saturday when thay couid closa at 1am. Similar provisions were imposed to those imposed by the licensing
autnonly in ralation to later opening at Christmas and major bank holidays and the provisions relating to New Year's
Eve and the conditions of the licence remained unalterad.

[10] The new licence had come into effect on 24 November 2005 so the new arrangements had bean running for
saveral months by the time of the hearing before the Magistrates' Court. There had been no forma! or recorded
complaints against the premises under the oid or the new regime as the justices acknowledgad in their Reasons. The
residents who gave evidence were fearful of problems if the extended hours were allowed in the summer. The
Chairman of the Conservation Society, who gave oral evidence, spoke of people urinating in the gardens and a
problem with litter. It appears from the staizament filed by tha Chairman of the Bench for thesz judicial review
proceadings that evidence was also given of intarferance with machinary on nearby Diamond Farm. Tne justices’
Raasons maka no refarence at all to these matters. As to the statements of the "Witnesses of the Appeliant”, thay say
simply that they have read and considered them but attached little or no wsight to them.

[11] The justices and their legal advisor have filed a considerable amount of material in response to the judicial raview
preceadings, in all 31 closely typed pages. These comprise their Response to the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he preparad his statement.
Thare was limited argument before me as to the status of these documents and the weight that | should give to them. It
was not submittad that | should decline to have any regard to them although | think it is fair to say that it was common
ground betwesan the parties, rightly in my view, that | should concentrate principaily on the Reasons. It is established by
authorities such as R v Westminster City Council ex parte Srmakov {1996] 2 All ER 302, 85 LGR 119, [1896] 2 FCR
208 that the court can admit evidence to elucidate or, exceptiorally, correct or add to the reasons given by the decision
maxar at tne tma of the decisior out that it should te vary cautious about doing so. The function of such svidence
srould genarally be elucidation net furdamental aiteration, confirmation not contradiction_ in the circumstances, | have

read caraiully what the magistraias nave provided but approached iis role in tha judicial raview groceadings cavtiour”
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

{12] The Claimant argues that the Magistrates' Court decision is unlawful for a number of reasons. It is argued that the
decision was not in ling with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Claimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account irrelevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directad Magistrates' Court could have come on
the evidence. In so far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was not a matter which can be regulated under the Act. It is further argued that the magistrates failed to give
adequate reasons for thair decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient" "more responsive" and "flexible" system of
licensing which did not interfere unnecessarily. It aimed to give business greater freedom and flexibility to meet the

expectations of customers and to provide greater choice for consumers whilst protecting local residants from
disturbance and anti-social behaviour.

(14] Note 12 of the explanatory notes to the Act gives an indication of the approach to be taken under the Act. it raads:

"12 In conras: 13 e exssting iaw tie Act does nat prescrbe the days or the opening hours whan a'coho; may ba said by ratail for
corsJmpion on or off pramises Nor doas it spacify when other | censabla actvities may be caried on. Instead, the Ago'cant for a
premises cence or a club premises certficata will be able to choose the days and tha hours during which they wish to be
autnorised to carry on licensan's actvitias at the premises for which a licence is sought. Tha licence will bie grantad on those terms
un'ess, fol'owing tn2 making of representations 1o the licensing authority. the authority considars it necessary to re,ect the
aop'icaton or vary those tarms for the purpose of promatng tha licens ng objectives "

{15] Section 1 of the Act provides:

"$1(1) For the purnoses of this Act the foilow'ng are 'icensable activitias -
{ajmnz sae oy ratal of a'cono

(o} {cuos!

(=) tne pravisior cf ragu ateq ent2rarment. and

{3):re a3/ 500 &5 iate mgnt rafrasnman:

{16] To carry on 2 lcensabie activity, 2 premises licence granted under Pt 3 of the Act is genarally raquired, s 2.
Appiication for a premises licence must be made to the relevant licensing authority, s 17(1).

[17] By virtue of s 4, the licensing authonty must carry out all its functions under the Act (including its functions in
relation to determiring an appiication for a premises licence or an application for a variaticn of a oremises licence) with
a view to prometing the “licensing objectives”. These are sat outin s 4 as foilows:

'S4(2) Tne icensrg objactivas ars -
i3} e oreventer of crme and disorder
(91 aubic safary
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(c) the prevention of public nuisance; and

{d) the protection of children from harm.”

[1B] In carrying out its ficensing functions, by virtue of s 4(3) the licensing authority must aiso have regard to ils
licensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Saction 182 cobiiges the Secretary of State to issue guidance to licensing authorities on the discharge of their

functions under the Act. Guidance was issued in July 2004 ("the Guidance"). It was updated in June 2007 but it is the
original guidance that is relevant in this case. In any event, nong of the changes made are material to the issues | have
to datermina.

{20] The Forewaord says that the Guidance:

“5 intanded 10 aid licensing authorities in carmying cut thair functions under the 2003 Act and to ensure the spread of best practice
and greater consistency of approach. This does not mean we are intent on eroding local discretion. On the condrary, the legisiation
5 fundamentally based on 'ocal decision-making informed by local knowledge and local people. Our intention is to encourage and
improve good operating practice, promote partnership and to drive out unjustified inconsistencies and poor practice.”

[21] As the Guidance says in para 1.7, it does not repiace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says:

*Among other things, section 4 of the 2003 Act provides that in carrying out its functiens a licensing authority must have regard to
guidance issued by the Secretary of State under section 182, The requirement is therefore binding on all icensing autherities to
that extent. However, it is recognised that the Guidance cannot anticipate every possible scenario or set of circumstances that may
anse and so long as the Guidance has been properly and carefully understood and considered, licensing authonties may depar
from it if they have reason to do so When doing 5o, licensing authorities will need (o give full reasons for their actions Departure
fraim tha Guidanee could give rise to an appeal or judicial review, and the raasans givan will then be a key consideration for the
couns when considaring the lawfulness and merits of any decision takan "

[22] An application to the licensing authority for a premises licence must be accompanied by an operating schedule in
the prescribad form ircluding a statemant of the matters set outin s 17(4) which are as follows:

‘|a) tne ra‘evant icensable activities,

(=1 tra tmas during which it is proposed that the raievant licensable aclivities are to taks place.

|0 ary oirer imes during whicn it is procosad that the premises are 10 be apen (o the punlc

1+ w~@re the Aol cant wishas the licence lo Fave effzct for a limited penod tha! period

{21 wnere tre relavant licensable activities inciude the supply of alcohol, prescribed informatian in resoect of the individual whom
the Appl cant wishes to have specified in the premises licence as the pramises supervisor

{7} wrera ‘he ralevant icensable activities include the supoiy of aicohoi, whether the supplies ar2 proposed o b for consumption
on the premisas or off the premises, or bath.

ig) the s'eps which it 15 arooosed to take to oromate the iicansing ocjactives.

[~ such siner matters as may te crascrbed
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{23] Section 18 deals with the datermination of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. It will be sufficient only to set out here the
provisions of 5 18,

[24] Section 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

"{2} such carditars as are consistant with tha operating schedu'e accompanying tha applicaten and
(o) any cordons which must under saction 19 20 or 21 b2 includad in tne licance *
[25] Section 19 deals with premisas licences which authorisa tha supply of alconol. Such licences must include certain

conditions ensuring tnat every supply of aicohol is madz or authorised by a person who holds a personal licence and

that no supply of alcohol is made when thare is no properly licensed dasignated premises supervisor. Sactions 20 and
21 are not relevant {o this claim.

{28] Saction 18(3) provides that whare relevant representations are made, tha authority has certain specified
obiigations. in so far as is relevant to this appeal "relevant representations" are definad in s 18(6) as follows:

*|8) For tne purooses of Lhis saction, relevant representations’ means raprasentations whizh -
{2) are about 152 Kely affect of the grant of tne premises licence on the promotion of the ticens ng objectives,
(b} maes tre ragqu rements of sub-saction (7)

(cy.

[27]) Sub-section (7} provides:

7] Tha raguirerments of this subsacton ars -

(3) tnatine raprasantations were mada by an wrterastad party or raspons b2 adthoriy within tha perod prascrined undar saction
*T{3c)

(2) tras trey nava not been windrawn and

{2) r 're case of raprasaniatiors made Dy ar int@rasied party (ahc 's ~0r 250 a rasconsi'a a.wrerty| that they ara ret 0 tha
agror 3712 szlevant icersing authority. frive.ous or vaxatious *

-

[28] Where relevant reprasentations are made, the authority must hold a hearing to consider them unless the authority.
the Applicant and each person who has made representations agrees that a hearing is unnecessary. By virtue of s
18(3)(b). the authority must also "(b) having regard to the representations, take such of the steps menticnad in sub-
section (4) (if any) as it considers necessary for the promotion of the licensing objectives "

{29} Saciion 18(4) provides:

“i4; T=a s'ens are -

vam
[
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(@) to grani tha iicence subject to -

{i) the conditions mentioned in sub-section (2)(a) modified to such extent as the authority considers necessary for the promation of
the licensing objectives. and

{1) any cond t:on which must under saction 19, 20 or 21 be incluced in ihe licence,
{b} to exciude from the scope of the licence any of the licensable activities to which the appiication relates;
{c) to refusa to specify a person in the licence as the premises supervisor

(d) to reject the appiication.”

{30] Conditions are modified for the purposes of sub-s {4)(a)(i) if any of them is altered or omitted or any new condition
is added.

[31] During the currency of a premisss licence, by virtue of s 51, an interested party (broadly speaking, a local resident
or business) or a responsible authority (police, fire, environmental health etc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant [c one or more of the licensing objectives. By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the licence to suspending it or revoking it completely.

[32] The Act makes provision in Pt 5 for “permittad temporary activity" which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are not covered by a more general licence. The system involves proper
notification of an event to the licensing authority and the police. Provided the applicable number of temporary event
notices has not bean exceeded and the police do not intarvene, the event is automatically permitted. Temporary evant
notices can only be given in respact of any particular premises 12 imes in a calendar year and the period for which
each event lasts must not excead 96 hours,

[33] Section 181 provides for appeals to be made against decisions of the licensing authority to a Magistrates’ Court
which 1s. of course, how the dacisions in relation to which judicial review is sought in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistrates' Court failed in a number of respects to take account of the changes that the new licensing regime has
made and failed to 2dopt th2 aporoach requirad by tha Act. 1t is furthar submitted that the magisiraies failed prooerly to
consider and take into account the Guidance,

[35) There is no doubt that the Guidance is ralevant in the magistrates’ decision making. As | have s2t out above, s
4(3) requires the licensing authority to "have regard” to the Guidance. By sxtension, so must a Magistrates' Court
dealing witn an appeal from a decision of the licensing authority. The Guidance says:

10 3 In hearing an appea against any decision mada by a licensing authority, the Magistrates’ Court concerned will have regard io
that licensing authority's statement of licensing policy and this Guidance. However, the court would be entitled to depart from aither
the statement of iicensing policy or this Guidance if it considerad it is justified ta do so because of the individual arcumstances of
any case.”

[38] M- Pickup s.bmits that aithough the Guicance is not binding and local variation is exprassiy permitiad. it sheu'd
nct o2 dacariad fror unless thers is gocd reason ic do 50
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{37] Mr Flocd for the First Interestad Party submits that the Guidance simply serves to provide information for the
magistrates and provided that thay have had regard to it, that is sufficient. He also points out that, in some respects (as
is clear from the wording of the Guidance), the Guidance is a statement of Government belief rather than proved fact.
inviting attention to the judgment of Beatson J in J D Weatherspoon pic v Guildford Borough Council [2006] EWHC 815
(Admin}, [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pullin
different directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consult the Guidance, they do not need to use it as

"a decision making matrix that the deciding Court has to sequentially addrass in making its decision in the manner it
would if considering a section of a statute”,

{38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is common ground between the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the general philosophy and approach of the Act. However, it also provides firm
advice on particular issues, an example being what could almaost be described as a prohibition on loca! authorities
seexing to engineer staggerad closing times by setting quotas for particular closing times. | accept that any individual
licensing decision may give rise to a nead to balance conflicting factors which are included in the Guidance and thatin
resolving this conflict, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of the indvidual case require that. What a licensing authority or Magistrates' Court is not entitled to do is simply to
ignore the Guidance or fail to give it any weight. whether because it does not agree with the Government's policy or its
mathods of regulating licensable activities or for any other reason. Furthermore, when a Magistrates' Court is entitled
ta depart from the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Guidance says in relation to the need for licensing authorities to give reasons

‘Wnen {depan ng rom tha Guidaice] licensing autharities will need to give fui reasans for thair actons Departura from the

Gudance could gve rise to an appea’ or judicial raviaw, and the reasons given will than be a kay consideration for tha courts whan
corsidadng tha lawfu'ness and marits of any decision taken *

This is a tneme to which the Guidance reiurns repeatedly and is a principle which must be applicable to a Magistrates’
Court hearing an appea! as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work slavishly through the Guidance in

articulating their decision but they did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so to do.

(39] In this case, Mr Pickup submits that proper attention ta the Guidance would havs helped the magistrates o come

to a correct and reasonable decision and that thay have failed to adhers to it without proper reason and failed to carry
out thair licensing function in accordance with the Act.

(40] The foundation of the Claimant's argument is that the Act expects licensable activities to be restricted only where
that is necessary to promote the four licensing objectives set out in s 4(2). There can be no debate about that. It is
clearly establshed by the Act and confirmed in the Guidance. For example, in the Act, s 18(3)(b), dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
l.censing authority must "take such of the steps mentioned in sub-s {4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Section 34(3)(b). dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidanca repeatedly refers, in a number of diffarant contexts, to the principle that regulatory action should only be
taken where it is necessary to promote the licensing objectives. In particuiar, it clearly indicates that conditions should

not be attached to pramises licences unless they are necessary to promote the licensing cbjectives, s=a for example
para 7.5 and also para 7.17 which inciudes this passage:

‘. censrg auinorLes shou'd trerafors 2nsura that any corditons ihey imposa are orly these which ars recessary for tna
orametor of ihe 'cens.rg objectivas. wnich means tha: they must not go further than what is needad for that purpose.”

{41] The Guidance also refers a number of times to the nead for regulation to be "proportionate”. This is not a term
contained in the Act but if a regulatory provision is to satisfy the hurdle of being "necessary”, it must in my view be
confined to that which is "proportionate™ and one can understand why the Guidarice spells this out.

(42] Mr Pickup submits, and 1 accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.99 of the Guidance) will be appfied to the grant and variation of premises licences. He submits that this means that
urless thers is evidence that extanded hours will adversely affect one of the licensing objectives, the hours should be
granted. A orime example of this arises when an application for a premises licence is mads and thers are no ralevant
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reprasantations made about it. In those circumstances, s 18(2) obliges the licensing authority to grant the licence and it
can only impose conditions which are consistent with the operating schedula submitted by the Applicant. Mr Pickup
says that such a light touch is mada possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concems relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatemnent natice or the closure of noisy premises
under the Anti-Social Behaviour Act 2003, The Guidance makas clear that the existence of other legislative provisions
is relevant and may, in some cases, obviate the naed for any further conditions to be imposed on a licence. Paragraph
7 18 from the section of the Guidance dealing with attaching conditions to licences is an illustration of this approach:

“7.18 It is perfectly possible that in certain cases, because the test is one of necessity, where there are other legislative provisions
which are relevant and must be observed by the Applicant, no additional conditions at all are nesded 10 promota the licensing
abjactives.”

{43] The Guidance includes a saction dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapler provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises certificate in respect of hours of trading or supply.”

[44] It continues:

§ 5 The Governmenl strongly believes that fixed and artificially early closing limes promote, in the case of the sale or supply of
alconol for consumption on the pramisas, rapid binge drinking close to closing times; and are a key cause of disorder and
disturbance when large numbers of customers are requirad o leave premises simultanaously This creates excessive pressures at
places where fast food is sold or public or private transport is provided. This in turn produces friction and gives rise lo disorder and
peaks of naise and othar nuisance behaviour. It is therefora important that ticensing authorities recognise these problems when
addressing issues such as the hours at which premisas should be used lo carry on the provision of licensable activities to the

pubic

§ 6 The aim through the promotion of the icensing abjectives should be lo reduce the potential for concentralions and achieve a
slower dispersal of peaple from licensed premises through longer opening times. Arbitrary resinctions that would underming the
principle of flax:bility shoutd therefore be avoided. We will monitor the impacl of the 2003 Act on crime and disorder and the other
kcensing objectives If necessary in the light of these findings, we will intreduce further legislation with the consentl of Parfiament to
strengtnen ar aller any provisions.”™

[45] Tne Claimant submits that in imposing shorter hours than it requasted for the supply of alcohol and for
antertainment, the magistrates went beyond that which was necessary for these premises and failed to take into
account that, as the Guidance expiains, longer opening times would in fact reduce the potential for problems arising
from licensed premises whereas curtaiiing operations could run countsr to the licensing objactives.

(46] The magistrates' Reasons record their acceptance that there had been no reported complaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the
Reasons, as | have already said, that they had attached little or no weight to the statements from witnesses of the
Appellant. Nothing is said about difiicultizs mentioned in evidence by the witnesses. As it was clearily incumbent on the
magistrates at l2ast to advertin broad terms to those matters that they took into account, it is fair to conclude in the
circumnstances that thay proceaded upon tha basis that there was no reliable evidence of actual problems linked to the
premises sither under the old licence or under the new revised licence. This was in linz with the oral evidence of Police
Sergean: Yehya (as recorded in the rather truncated notes of the legal advisor).

*1 reported radent for tha site. No other incidents or complaints have been received Thers are none in my filte Thers ar2 no
ncdens we can directly link to the Saughall Hotel since previousiy open. Tners have been :ncidents iocaily but not linked to these

premises "

[47] To judge by the Reasons therefora, what led the magistrates to impose restrictad hours of operation was their
forecast as to what would occur in the future in association with the premises. notwithstanding the absence of reliable
svidence of past problems. The First interested Party observes that the manager of the premisas had given evidencs
that he intended in the summer to "make hay while the sun shines” and submits, correctly in my view, that the
magistrates wers entitled to lake this apparent change of emphasis into account. However, Mr Flood further submits
inhat the evidance of what had happened in the winter months was therefors of "little evidentia! value”" in detarmining
what was liksly to haopen in the fuiure ard | carrot whoily agrae witn him about this. Undoubtadiy the fact that tha
Clairmant interdad in future to maka mors use of the extended hours reduced the value of the oramises’ past racorc as
a pradictor of tne futura but it could not, in my view, be complaiely discardad by the magistrates. They still had to tak=
20



into account that there had been extended hours for some months without apparant problems.

[48] Itis plain that the magistrates’ particular concern was "migration” rathar than problems generated by those coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Local Authority”. Under the heading "Migration/Zoning" they begin:

"Tire Saughall Hotal due to its location and tha fact that a number of license premises in the surrounding area have reduced haurs
to tnat of the Saughall Hatel we befieve that as a consequence of this would be that custamers wou'd migrate from these premises
to tne Saughall Holel, (sic]”

and end:

‘We appre¢ a2 that the extandad bours have peen in operation for several months without any incidants but nave taken into
COrs d27alcr tn s was durng tha Winter months and inavilable numbers wil incrzasa in the Summer caus ng nuisanceicrming ity

[49] They reiterate their concern under the heading "Nuisance {Existing/Anticipated)” saying that they "feal that public
nuisance will be inevitabla".

{50] The Claimant complains that the magistrates’ treatment of the issue of "migration” was fundamentally flawed on a
number of grounds,

[51] Firstiy, 1t submits that there was no evidence on which tha magistrates could find that customers would coma to
the premises when other premises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration to their premises.
There were no recorded complaints of any kind about the premises iat alone specifically about migration. Ms Lesley
Spencer who lives opposite the premises and is the Sacretary of the Saughall Massie Conservation Society gave
avidence of her fear that customers would migrate but said that she did not think there had been any migration.

[52] Apart from tnair own local knowledge, the only material on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According to the tegal advisor's notes, whilst
peing cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed pramises operating in the
vicinity (which | have seen marked on a local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

"We nave staggered closing. This could cause problems it has the potential to cause difficuties in the area. | have a list of
cors deral ans but none woud rank as high as crime, not even noisa. Mo complaints have been made ta me even regarding neise

One corcern was dispersa . We gave peaple one haur to disperse and therefare reduced fram 2.00am ta 1 G0am. 1.00am ciosing

at 2. 280 peon's 'eaving premises. Other premises subjact to high levals of crime migration not an issue " [my itaics]

[53] | appreciate that this evidence acknowledged that staggered closing could cause prablems but, had migration
peen a signifcant issue as opposad to a mere possibility, one can, | think, assume that the police would have made
representations on that scorz, particularly given that they had plainly considered the impact of trading hours specifically
and had initialiy objected to the even longer hours originally proposed by the Claimant. It is noteworthy that even when
they weare in oppositien to the plans, it was never on the basis of migration of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence af police objections befare either the licensing authority or the Magistrates' Court seems to have surprised the
magistrates who said so in their Reasons, commenting "We were surprised that the Police originally objected to the
application but withdrew that objection after a slight variation of the terms.” In so saying, they convey. in my view, not
only their surprise about the Police approach but also their disagraement with it.

[54] It was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
evidence that a problem with migration could reasonably be expected, nor do they say anything in their reasons which
suggests trat they did rely cn his evidence in this way. The only concemns about migration were therefore the
magisirates' own with perhaps some fears expressed by local residents though not on the basis of firm historical
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examples of migration to the premises.

[55] It is clear from the Guidance that drawing on local knowledge, at least the local knowledge of local licensing
authorities, is an important feature of the Act's approach. There can be littie doubt that local magistrates are also
entitled to take into account their own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them. In_some cases, the svidence will require them to adjust their own impression. THis IS
paricutarly likely to be so wherg it is given by a responsible authority such as the police. Thay must also scrutinise
their own anxieties abouf'matiers such as noise and other types of public nuisance particularly carefully if the
responsible authorities raise no objections on these grounds, These magistrates did recognise the absence of palice
objections which caused them surprise and they chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
interested Party is carrect in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premisas, there would be trouble.

[58]) The Claimant complains that tha magistrates' treatment of the migration issue also flies in the face of the
Guidance because firstly it was an improper atiempt to implement zoning and secondly it ignored the general principle
of longer opening hours.

[57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours, The problem created by it, as demonstrated by experience in Scotiand, is that people move
across zoning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance

says, al para 6.8:

"Tha ligensing authority should considar restricting the hours of trading only whara this is necessary because of the patential
ympact on the promotion of the lcensing objectves from fixad and artificially-early ciosing times.”

It stresses that above ali, licensing authorities should not fix predetermined closing times for particular areas.

[58] | am not convinced that the magistrates’ imiting of tne Claimant's operational hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate to describe a general policy imposad by a
licensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of othar premises in the vicinity and having the effect of imposing the same hours as those premises.

[59] What has more weight, however, is the Claimant's submission that the magistrates failed to give proper weight to
the general principla of later opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectives.
The Reasons include a heading "Flexibility" under which the magistrates say simply "We have considerad the concept
of Flexibility.” In so saying, they may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance {see above) but their shorthand does not enable ona to know to what conclusions their
cansideration of the concept led them in this case nor whether thay had refiably in mind that the starting point should
be that limitations should not be imposed upon the licence sought unless necessary to promote the licensing objectives
rather than that tha licensing authority or the court should form its own view of what was necessary for the premises
and only grant that,

{60] Tha Claimant was seeking to have the fraedom to open later on certain pccasions when the trade justified it or, as
the magistrates put it, "the appiication for extended hours was to allow flexibility to open later on certain occasions”. As
the First Interestad Party would submit, the magistrates may have inferred from Mr Miller's comment about making hay
that the premisas would often be open late rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a tamporary certificate because this would have allowed the premisas to
ocen later on only a limited numboer of occasions. They make no express finding in their Reasons as to the frequency
an which they considered the Claimant intended to keep the premises open late. This was material not only to the
degree of disturbarce that might be caused generally by late opening but aiso specifically to the issue of whethar there
would be migration. It would seem uniikely that customers from nearby pubs would tother to walk or even drive to the
Sawughall Hotel in search of another drink at the e2nd of their evenings unless the Saughall Hotzl was open late
sufcienily fraquariy to lead trem to a reasonable a2xpectaton that their journey would be worthwhile,



[61] The magistrates’ comment about the temporary certificate also seams to me to be an examplz of a failure by them
to adopt the lighter approach that the Act dictated and to allow flexibility to those operating licensed premises unless
the licensing objectives required otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and not in line with the philosophy of the Act,

{62] There is no consideration in the magistrates' decision of whether the imposition of conditions to control naise or
othar nuisance (which were going to be imposed) would be sufiicient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63} It would be wrong, in my judgment, to say that the magistrates failed to take account of the licensing objectivas. At
the outset of their Reasons, they correctly identify those which are relevant. Similarly, as the First Interasted Party
submits, whilst they did not articulate that the curtaiiment of the hours sought was "necessary" to promate those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crima and disorder would be “an inevitable consequence” of
leaving the hours as granted by the Local Authority. However, in my view their approach to what was “necessary” was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had they had
propar regard to the Act and the Guidance, they would have approached the matter with a greater reluctance to
impose regulation and would have looked for real evidence that it was required in the circumstances of the case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whareas, in fact, they appear to have dismissed the police viaw
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been able to
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper conclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw mare reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary to do soto
promote the licensing objectives. In all the circumstances, their decision was unlawful and it must be quashed.

(4] | have sad litlle so far about what appears in the magistrates' response for the judicial review proceedings. The
various documants comprising the response did nothing to allay my concerns about tha magistrates’ decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They refer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various reasons, for example because it was Christmas or because there
was thought to be no point. If the magistrates considered these matters to be relevant, it was incumbent on them to
say so clearly in their reasons whereas they there recorded their acceptance that there had been no formal or recorded
complaints, that the extended hours had been in operation for saveral months without incidents and that they had
attacned little or no weight to the statements of the witnasses of the Appellant. They also refer extensively in their
response to thair thoughts on migration, including that people may come from further afield than the pubs in the vicinity
in cars. Partcularly concerning is that thay refer repeatedly to a perceived issue over police rescurces which is not
sometning that, as far as | can see, had been raised by Sergeant Yehya or explored with him in evidence. Mr Beere
says in nis statement for example, ". . . there is also the question of Police resources and their ability to effactively
police th's area espacially at weakands with aiready stretched rasources being deployed in Hoylaks."

[65] Reference is made in the response documents to the court feeling that the Brewery's proposad opening hours

contradicted the acceptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot
in the centre of town". For the court to taks matters such as this into account seems to me to be an interferance with
the commercial freedom of the premises of a type that was not permissible under the Act unless it was necessary to
promote the licensing objectives. | appreciate that the magistrates' responss seems to suggest that they feared that a
diifersnt typs of customer was being courted or would invite themselves once it got toc late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much mere than speculatior,

[66] M- Beere's statement ends with a refersnce tc the Brawery wanting to make hay while the sun shines, of which he
says. “| believe that this statement was indicative of the Brawery's attitude to local residents and to the general

management of the premises.” Given that problems with or in the vicinity of the premises had been almost non-axistent
and that the magistrates had not seen fit to make raferance in their R2asons to any difficulties causad by the Hotel, itis
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hard to see how tnis belisf could be justified but it does perhaps exemplify the approach of the magistrates.

[67] | have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. It was suggested
during argurnent that there was no power to regulate the time by which people must leave the premises. | cannot agree
with this. Clearly keeping premisas open (as opposed to providing entertainmeant or supplying aicohol there) is not a
licensable activity as such. However, the operating schedule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17{4) and these include not only the times when it is
proposed that the licensable activities are to take place but also "any other times during which itis proposed that the
premises are to be open to the public”. On a naw grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | sae no reason why, if it is necessary to promote the licensing objectives, these conditions should not
inciude a provision requiring the premises to be shut by the time that is specified in the operating schedule. {f
representations are made and the licensing autharity ultimately grants the application, it can depart from the terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promotion of the licensing
objectives. It must follow that it can impose an earlier time for the premises to be jocked up than the Applicant wished
and specified in its operating schedule. Itis important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just like any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particular time should not therafore be imposed where controlling the hours of
the licensable aclivities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
licensing objectives.

THE COSTS ARGUMENT

{68] In the light of my conciusion that the magistrates' decision is unlawful and therefore must be quasned, itis not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whatever the merits of that argument, the magistrates' order
in relation to costs cannot now stand. Tha basic foundation for the order for costs was that the appeal had succeeded
and the Claimant nad lost. That position has now been overturned and the costs order must go along with the
magistrates’ main decision. The magistratas would hava had no reason to grant costs against the Claimant if ths
appeal had been dismissad.

Appeal dismissed.
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Tnis is a signad judgment handed down by the judge, with a direction that no further record or transcript need be made
pursuant to Practice Direction 6.1 to Pt 39 of the Civii Procedure Rules (formerly RSC Ord 58, r (1){f), Ord 68, r 1). See
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D Flood for the First Interestad Party

M Copeland for the Second Interested Party

Naphens plc; Kirwans, Wirral MBC

BLACK J:

(1] This is an application by Daniel Thwaites plc ("the Claimant’} for judicial review of a i
Wirral Magistrates' Court ("the Magistrates' Court’) on 5 April 2006 and t
corcerning the costs of the proceedings. The Claimant seeks an ord
for judicial review was granted by Pitchford Jon 2 November 2006,

censing decision made by the
hat court's decision on 21 April 2006
er quashing both decisions. Permission to apply

THE FACTUAL BACKGROUND

{2] Tne Claimant owns the Saughall Hotel in Saughall Massie, Wirral whi
premises”). It ariginally held a licence under the Licensing Act 1964, In J
Licensing Sub-Committee of the Metropofitan Borough of Wirral (
converted to a premises licence under the Licensing Act 2003 an

ch it operates as licensed premises ("the

une 2005, it commenced an application to the
"the licensing authority”) for the existing licence to be
d for the licence to be varied simultanecusly.

[3] In essence the Claimant was seeking to conduct business at the premises for longer hours than were permitted
under the original licence. The police did not support the extension of the hours to the extent that the Claimant initially
proposed. The Claimant agreed to restrict the hours to those that were acceptabie to the police. Accordingly, the
licensing authority was askad to grant a licence that would permit music and dancing to 11pm and alcohol sales until
midnight on all nights axcept Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcohol saies until 1pm, with the doors closing one hour after the last alcohol sale every night.

[4) The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Haalth Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Consearvation Society ("the First Interested Party") and other Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open later "on special occasions” This was a matier of which the licensing authorily took note as is recorded in the
minutes of their determination.

(6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays, Special arrangements were also permitted for New Year's Eve. The ficensing authority removed certain
conditions that had been imposed on the old licence (requiring all alcohol to be consumed within 20 minutes of the last
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment

was provided and that prominent notices should be placed on the premises requiring customers to leave quietly.

(7] The Saughall Massie Conservation Society and “others" appealed against the licensing decision to the Magistrates’
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003".

{8] The appeal accupied the Magistrates’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
licensing authority and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughall Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

[9] The justices granted the appeal. Their Reasons run to three pages of typascript, one page of which is entirely taken
up witn seiting out tha naw hours of operation they imposad. These permittad entertainment until 11pm and alcohal
sales until 13.30pm on all nights except Friday and Saturday when entertainment would be permitted until 11.30pm
and alcohol sales until midnight. The premises could remain open to the public until midnight on all nights except
Friday and Saturday when they could close at 1am. Similar provisions were imposed to those imposad by the licensing
authanty in relation to later opening at Christmas and major bank holidays and tha provisions relating to New Year's
Eve and the conditions of the licence remained unaltered.

[10] The new licence had come into effect on 24 November 2005 so the new arrangements had been running for
several months by the time of the hearing before the Magistrates’ Court. There had been no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowledged in their Reasons. The
residents who gave evidence were fearful of problems if the extendad hours wers allowed in the summer. The
Chairman of the Consarvation Society, who gave oral evidence, spoke of people urinating in the gardens and a
problem with litter, It appears from tha statement filed by the Chairman of the Bench for these judiciai review
proceedings that evidence was also given of intarferance with machinery on nearby Diamond Farm. The justices’
Raasons maka no reference at all to these matters. As to the statemants of the "Witnesses of the Appeliant”, thay say
simoly that they have read and considered them but attachad little or no weight to them.

[11] The justices and their legal advisor have filed a considerable amount of material in response to the judicial review
praceedings. in all 31 closely typed pages. These comprise their Response to the Ciaim, statements from Alistair
Beers (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
iegal advisor), and what is said in the index to be a document by Mr Beere from which he preparad his statement.
There was limited argument before me as to the status of these documents and the weight that | should give to them. It
was not submitted that | should deciine to have any regard to them although ! think it is fair to say that it was common
ground betwean the parties, rightly in my view, that | should concentrate principally on the Reasons. it is established by
authorities such as R v Westminster City Council ex parte Ermakov [1996] 2 All ER 302, 85 LGR 119, 11996) 2 FCR
208 that the court car admit evidence to slucidate or, excepticnally, correct or add to the reasons given by the decision
makar at 112 ume of tha decision but that it should be very cautious about deing so. Tne function of such evidence
should generaily ke siucidation not furdamental alteration, confirmation not contradiction. In the circumstances, | have

read carafully whai the magistrates have provided but approachad its role in the judicial review proceedings cautiou™”
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

{12] The Claimant argues that the Magistrates’ Court decision is unlawful for a number of reasons. it is argued that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Claimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was basad
on speculation rather than evidence, that it took into account irretevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates’ Court could have come on
the evidence. In so far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was not a matter which can be regulated under the Act. it is further argued that the magistrates failed to give
adequate reasons for their decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient” "mare responsive" and "flexible” system of

licensing which did not interfere unnecessarily. it aimed to give business greater freedom and flexibility to meet the

expectations of customers and to provide greater choice for consumers whilst protecting local residents from
disiurbance and anti-social behaviour.

[14] Note 12 of the expianatory notes to the Act gives an indication of the approach to be taken under the Act. it reads:

'12 In contrast 1a 12 existing law, the Act does not prescribe the days or tha opening hours when a coho! may b2 sald by rataii for
corsumpt on on or off premises. Nor does i spacify when other Lcensab'a activites may be carried on Instead, the App'cant fara
premises cence or a cub premises ceriificate wili be able to choose the cays and the hours during which they wish to be
autionsed fo carry on licensab'e activities at the premises for which a hicence is sought. The ficence will be grantzd on those terms
un'ess following the making of represantations to the licensing authority. the autharity considars it necessary tare,ect the

enplicat on or vary those terms for tha purpose of promot rg tha licens ng abjegtives *

[15] S=ction 1 of tne Act provides:

'5*(*) For tne purpases of this Act the fol owing are lizensable actintias -
{3} :re sa'2 oy reta )l of a'cano

(9 [zuos!

{z1tra orov s.on cf ragu'ated antartainment, and

fayima orovs on o 3t rignt refrasnmeant '

[16] To carry on & licensable activity. a premises licence granted under Pt 3 of the Act is generally raquired, s 2.
Appication for a oremises licence must be made to the relevant licensing authority, s 17(1).

{17] By virtue of s 4, the licensing authority must carry out all its functions under the Act (including its functions in
relation to detarmning an application for a premises licence or an application for a variation of a premises licence) with
a view to promoting the "licensing objectives”. These are set outin s 4 as follows:

'$4(2) Tre icensrg ctieclives ars -
(a1 e oraverter of crme and disorder
(31 uvc 3aamy”
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(c) the prevention of pubiic nuisance; and

{d) tha prataction of children from harm "

{18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard o its
licensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Section 182 obiiges the Secratary of State to issue guidance to licensing authorities on the discharge of their
functions under the Act. Guidance was issued in July 2004 ("the Guidance"). it was updated in June 2007 but it is the
original guidance that is relevant in this casa. In any event, none of the changes made are material to the issues | have

to determing.

[20] The Foreword says that the Guidance:

's intendad to aid licensing authorities in carrying out their functions under the 2003 Act and to ensure the spread of best practice
and greater consistency of approach. This does not mean we are intent on eroding local discretion. On the contrary. the legistation
s fundamentally based on local decision-making informed by local knowledge and lacal peopte. Our intention is to encourage and
mprove gaod operating practice. promote partnership and to drive out unjustified inconsistencies and poor praclice.”

[21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says:

“Amang other things, section 4 of the 2003 Act provides that in carrying out its functions a licensing authority must have regard to
guidance issued by the Secretary of State under section 182. The requirement is therefore binding on all licensing authorilies to
tnat exterd. However, it is racognised that the Guidance cannot anticipate every possible scenario or set of circumstances that may
arse and solong as the Guidance has been properly and carafully understood and considered, licensing authontias may depart
from it if they have reason to do so When daing so. licensing authorities will need to give fuli reasons for their actions. Departura
from th2 Guidance could give rise lo an appeal or judicial review, and the reasons given will than be a key considaratian for the
courts when considering the lawfuiness and merits of any decision taken ™

[22] An application to the licensing authority for a premises licence must be accompanied by an operating schedulz in
the prescribad form inciuding a staternent of the matters set out in s 17(4) which are as follows:

‘ia) ina reigvari beensabie activities

i} tre tmes during which it 1s progosed that the rzlevant lcensable activities are to lake place

{2y a=y othar urres durrg whicn itis praposacd that the prermises are to be open to the pubic,

(3% wner2 tae Azol cant wishes the licence to have effect for a imitec period that nered

{2} wherz tre relavant lcensable activities inciude the supply of alcohol prascribed information m respect of the individua! whom
the Applicant wishes to have specified in the pramises licence as the premises supervisor.

() wnare the ralevant licensable activities inciude the supoly of alcanol, whether the supplies are propased (o be for consumption
on the oramisas ar off the premises, or both,

(g} tha siaos wihich it 1s oroposed to taka to oromote the licensing ooiectives.

{7, 5uCh 2ther maitars as may e prascrited '



{23] Section 18 deals with the determination of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. It will be sufficient only to set out here the
provisions of 5 18.

(24] Seclion 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

‘{a) sucr condito~s as ar2 consistent with the oparating schadu's agccompanying the appl cation, and
(o) 27y cord tons which must undar saction 19, 20 or 21 b2 inciuded in the ficence "
[25] Section 19 deals with premises licences which authorise the supply of alcohol, Such licences must inciude certain

conditions ensuring that every supply of alcohol is made or authorised by a person who holds a personal licence and

that no supply of alcohol is made whan there is no properly licensad designated premises supervisor. Sections 20 and
21 are not relevant to this claim.

[28] Section 18(3) pravides that where relevant representations are made, the authority has certain specified
obligations. In so far as is relevant to this appeal "relavant representations” are defined in s 18({6) as follows:

"(8) For tne purdoses of tnis secton, ‘re'evant representations’ means repraseniations which -

(3} are azou: e | k2 y effect of the grant of tne premises licence on the promotion of the licens rg objectives,

{b} mea: the requ remants of sub-saction (7)

{g).."

{27] Sub-section (7) providas:

17} The raguirarmants of this supsactor ara -

(3} tnat ine ragresantations wers mada by an rterested party or rasgensb e autrarity within the period prasericed under saction
AT{ENe)

(7) tha:ney hasa ret been witndrawn ard

ic) rine casa o rapresentatiors mada by ar nterastac party (ato s ~otasa arasoonsibie 3uthority, thatthey arzretin tha
eenor of tre -2 2vant icersing autharty friveous or vexatious ”

[28] Where relevant representations are made, the authority must hold a hearing to consider them unless the authority
the Applicant and each persen who has made reprasentations agrses that a hearing is unnecessary. By virtuz of s

18(3)(b). the autherity must alsc "(b) having regard to the representations, take such of the steps mentioned in suk-
section (4) (if any) as it considers necessary for the promotion of the licensing objectives.”

{29] Section 18(4) provides:

''4) Te step0s are -
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(a) to gran: tne licence subjact to -

(i) the conditions mentioned in sub-section (2)(a) modified to such extent as the authority considers necessary for the promoticn of
the licensing objectives, and

(1) any condtion which must under saction 13, 20 or 21 ba included in the licance
{b) to exclude from the scope of the licence any of tha licensable activities to which the application relates;
[c) to refusa to specify 2 person in the licence as the premises supervisar;

{d} to reject the application.”

{30] Conditions are modified for the purposes of sub-s (4){a)(i) if any of them is altered or omitted or any new condition
is added.

[31] During the currency of a premises licence, by virtue of s 51, an interestad party (broadly speaking, a local resident
or business) or a responsible authority {police, fire, environmental health etc) may apply to the relevant licensing
authordy for a review of the licence on a ground which is rejevant to one or more of the licensing objectives. By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from medifying the conditions of the licence to suspending it or revoking it completely.

{32] The Act makes provision in Pt 5 for "permitted lemporary activity” which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are not covered by a more general licence. The systern involves proper
notification of an event to the licensing authority and the police. Provided the applicable number of temporary evant
notices has not been exceedad and the police do not intervene, the evant is automatically permitted. Temporary event
naotices can only be given in respect of any particular premises 12 times in a calendar year and the period for which
each event 1asts must not excead 86 hours.

[33] Section 181 provides for appeals to be mada against decisions of the licensing authority to a Magistrates’ Court
which is. of course, how the decisions in relation to which judicial review is sought in this case camea to be mads.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistratas’ Court failed in @ number of raspacts to take account of the changes that the naw licensing regime has
made and failed io adopt the approach required by the Act. It is further submittad that the magistratas failed prooerly 0
considar and taxe into accouni the Guidance.

[35] There is no doubt that the Guidance is relevant in the magistrates' decision making. As | have set out above. s
4(3) requiras the licensing authority to "have regard” to the Guidance. By extension, so musta Magistrates’ Court
dealing with an appeal from a decision of the licensing authority. The Guidance says;

*10.8 In hearing an appeai against any decision made by a licensing authority, the Magistrates' Court concerned will have regard to
that licensing authority's statement of icensing poiicy and this Guidance However, the court would be entitled to depart from either
the s-atement of licensing policy or this Guidance if it considerad it is justfied to do so because of the individual crgcumstances of
any case.”

[36] M- PickL0 submiis that athougr tha Guidance is not birdirg and lecal variation is sxprassly permitisd. it shou'd
not ce dazartad from unless there is goed r2ason to do so



[37] Mr Flood for the First Interestaed Party submits that the Guidance simply serves to provide information for the
magistrates and provided that they have had regard to it, that is sufficiant. He also points out that, in some respects (as
is clear from the wording of the Guidance), the Guidance is a statement of Government belief rather than proved fact,
Inviting attention to the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council [2008] EWHC 815
(Admin}, [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consult the Guidance, they do not need to use it as

"a decision making matrix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute”.

(38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that oi
a statute. That is common ground between the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the general philosophy and approach of the Act. Howaver, it also provides firm
advice on particular issues, an example being what cou!d almost be described as a prohibition on local authorities
seeking to engineer staggered closing times by setting quotas for particular closing times. | accept that any individual
licensing decision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this conflict, a licensing authority or Magistrates' Court may justifiably give less welght to some parts of the
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates’' Court is not entitled to do is simply to
ignore the Guidance or fail to give it any weight, whather because it does not agree with the Government's policy orits
metnods of regulating licensable activitias or for any other reason. Furthermore, when a Magistrates’ Court is entitlad
to depart irom the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Guidance says in relation to the need for licensing authorities to give reasons:

"Wnen [deparing rom tnz Guidance], licensing autharities wi need to giva full raasans for tnair act'ons Departure from the

G.dance could gve rise to an appea! or judicia! raview. and the reasons givan will then be a key considaration for tha courts whan
carsdating tne lawfu'nass and merits of any dacision takan "

This 1s a theme to which the Guidance returns repeatedly and is a principle which must be applicable o a Magistrates’
Court hearing an appeal as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to waork slavishly through the Guidance in

articulating their decision but they did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so ta do.

(39] In this case, Mr Pickup submits that proper attention to the Guidance would have helped the magistraies to come

to a correct and reasonable decision and that they have failed to adhere to it without proper reason and failed to carry
out thair licensing function in accordance with the Act.

[40] The foundation of the Claimant's argument is that the Act expects licensable activities to be restricted only whera
that is necessary to promote the four licensing objectives set out in s 4(2). There can be no debate about that. It is
clearly established by the Act and confirmed in the Guidance. For example, in the Act, s 18(3)(b), dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
I'censing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” {the steps in sub-s (4) include the grant of the licence subject ta conditions).
Section 34(3)(b). dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeatedly refers, in @ number of different contexts, to the principle that regulatory action should only be
taxen where it is necessary to promote the licensing objectives, In particular, it clearly indicates that conditions should

not be attached to premises licences unless they are necessary to promote the licensing objectives, see for example
para 7.5 and also para 7.17 which includes this passage:

‘. ¢ansrg awnories shoud thersfara ensure that any cord tions they ‘mpose ara oriy thosa which are necessary for tna
oremoter of the censng ogjectives, which means tha: thay must not ge further tnan what s needed for that ourpose *

{41] The Guidance also refers a number of times to the need for regulation to be "proportionate”. This is not a term
contained ‘n the Act but if a regulatory provision is to satisfy the hurdle of being "necessary", it must in my view be
confined ta that which is “proportionate” and one can understand why the Guidance spells this out.

[42] Mr Pickuo submits, and | accept. that the Act anticipatas that a "light touch bureaucracy” (a phrase used in para
5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect one of the licensing objectives, the hours should be
granted. A onme example of this arises when an application for a premises licence is made and there are no relevant
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representations made about it. In those circumstances, s 18(2) obliges the licensing authority to grant the licence and it
can only impose conditions which are consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of noisy premises
under the Anti-Social Behaviour Act 2003. The Guidance makes clear that the existence of other legislative provisions
is relavant and may, in some cases, obviate the naad for any further conditions to be imposad on a licance. Paragraph
7 18 from the section of the Guidance dealing with attaching conditions to licences is an illustration of this approach:

“7.18 It s perfectly possible that in certain cases, because the lest is ane of necessity, where there are other legislative pravisions
which ara relevant and must be observed by the Applicant, no additional conditions at all are needed ta promote the licensing

objectives.”

{43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapter provides guidance on good practice in respect
of any condition imposad on a premises licence or club premises certificate in respect of hours of trading or supply.”

[44] It continues:

6.5 The Government strongly believes that fixed and artificially early closing imes promole, in the casa of the sale or supply of
alcohol for consumption on the premises, rapid binge drinking close to closing limes, and are a key cause of disorder and

d sturbance when largs numbers of customers are required to leave premisas simullaneously This creates excessiva pressures at
places where fast food is sold or public or private transport is provided This in turn produces friction and gives rise to disorder and
peaks of nose and other nuisance behaviour, Itis therefore impartant that licensing authoribies recognise these problams when
addressing issues such as the hours at which premises should be used to carry on tha pravision of licensable activities to the

public

6 & The am through the promaotion of Lhe licensing objectives shoutd be to reduce the potential for concentrations and achieve a
slower dispersal of people from licensed premises through longer opening times Arbilrary restrictons that would undermine the
principle of flex:bility should therefore be avoided We will monitor the impact of the 2003 Act on crime and disorder and the other
icensing objectives If necessary in the hight of these findings, we will introduce further legislation with the consant of Parliament to
strengthen or aiter any pravisions *

[45] The Claimant submils that in imposing shorter hours inan it requested for the supply of alconiol and for
antertainment, the magistrates want bayond that which was necassary for these premises and failed to take into
account that, as the Guidance explains, longer opening times would in fact reduce the potential for problems arising
from licensad pramises whereas curtailing operations could run counter to the licensing objectives.

[48] The magistrates' Reasons record thair acceptance that there had been no reported compiaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the

Reasons, as | have already said, that they had attached little or no weight to the statements from witnesses of the
Appellant, Nothing is said about difficulties mentioned in evidence by the witnesses. As it was clearly incumbent on the
magistrates at least to advert in broad terms to those matters that they took into account, it is fair to conclude in the
circumstances that thay proceeded upon the basis that thare was no reliable evidence of actual problems linked to the
premises zither under the old licence or under the new revisad licence. This was in line with the oral evidence of Police
Sergeant Yehya (as recorded in the rather truncated notas of the legal advisor):

*1 reported -ncigent for the site. No ather incidents or complaints hava been racewved. There are none in my fiie Therz2 are no
neidenis we can directly in« to the Saughal Hotel since previous:y open. There have been incidents locally but rot linked to thasa

premisas

{47] To judge Dy the Reasons therefore, what led the magistrates to imposa restricted hours of operation was their
forecast as to what would occur in the future in association with the premises, notwithstanding the absence of reliable
evidence of past problems. The First Interested Party observes that the manager of the premises had given evidence
that he intended in the summer to "make hay while the sun shines" and submits, correctly in my view, that the
magistrates wera entitled to take this apparent changa of emphnasis into account. However, Mr Flood further submits
that the avidence of what had happened in the winter months was therefcre of "little evidential value” in detarmining
what was iikely to napper in the future and | carnot wholly agrae with nim about this. Undoubtadly the fact that the
Claimant ini2ndad in future to maka more use of the extandad hours reduced the value of the oramises' past record as
a pred ctor of the futura but it could net, ir my view, be compleialy discarded by the magistrates. They stll had io tak=
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into account that tnere had bean extanded hours for some months without apparent problems.

[48] It is plain that the magistrates' particular concern was "migration” rather than problems generated by those coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the

concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
nours as granted by the Local Authority”. Under the heading "Migration/Zoning" they begin:

"Tre Saughail Hota! dus to its location and the fact that a number of license premisas in the surrounding area have raduced hours

to that of the Saughall Hotel we believa that as a consequance of this wou'd be that customars would migrate from these premises
to tne Saugha!l Hote!. [sic]"

and end:

"Wa appracate that tne extendad Fours nave oean in operation ‘or several months without any incidents but have taken into
com™scetatan th s was durrg tha Wintar months and inavitab’e numbYears wil incrzass in the Surrmer causing nuisance/srming ity "

(49] They reterate thair concem under the heading "Nuisance (Existing/Anticipated)” saying that they "feel that public
nuisance will be inavitable”.

[50) The Claimant complains that the magistrates' treatment of the issue of "migration" was fundamentally flawed on a
number of grounds.

[51] Firstly, it submits that there was no evidence on which the magistrates could find that customers would coms to
the premises when other premises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration to their premises.
There were no recorded complaints of any kind about the premises iet alone specifically about migration. Ms Lesley
Spencar who lives opposite the premises and is tha Secretary of the Saugha!l Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

{52] Apart from tneir own local knowledge, the only material on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity (which | have seen marked on a local map and which were within waiking distance of the premises) and their

closing hours and said that there were three assaulis aach week at one of the pramises. The legal advisor records that
he also said.

"We have staggerad closing. This cou d cause prob'ems it has the patential to cause difficulties in the ar2a | have a list of
cons'aeralors but none wou'd ranx as high as crime, not even noise. Mo compiaints have been made to me even regarding noise
Ore carcert was disparsal. We gave peopla one hour o disperse and therefore raduced fram 2 0Cam to 1.00am. 1.00am closing
at 2. 280 peoo'e 'eaving premises. Other premises subject 19 high levels of crime migratien not an issue ™ [my itaics)

[53] | appreciate that this evidence acknow!edged that staggered closing could cause problems but, had migration
been a significant issue as opposed to a mers possibility. one can, | think, assume that the police would have made
reprasentations on trat score, particularly given that they had plainly considered the impact of trading hours specifically
and had initially objected to the even longer hours originally proposed by the Claimant. It is noteworthy that even when
they were in opposition to the plans, it was never on the basis of migration of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of palice objections before either the licensing authority or the Magistrates' Court seems to have surprised the
magistraies who said so in their Reasons, commanting "We were surprised that the Police originally objected to the
application but withdraw that objection after a slight variation of the terms.” in so saying, they convey, in my view, not
only their surprise about the Police approach but also their disagreement with it.

[54] It was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
avidence that a problem with migration could reasonably be expected, nor do they say anything in their reasons which
suggests that they did rely cn his evidence in this way. The enly concems about migration wers therefore the
magistrates’ own with perhaps some fears exprassed by local residents though rot on the basis of firm historical
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examples of migration to the premises.

{55] It is clear from the Guidance that drawing on local knowledge, at least the local knowledge of local licensing
authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also
entitied to take into account their own knowledge but, in my judgment, they must measure their own views against the
svidence presenied to them, In some cases, the evidence will require therm to adjust their own impression, ThiS is
paticularly likely to be so where it is given by a responsible authority such as the police. They must also scrutinise

ir own anxieties aboul malers such as noise and otNer types of public nuisance particularly carefully if the
responsibie authorities ralse no objections on these grounds, These magistrates did recognise the absence of police
objections which caused them surprise and they chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

[56] The Claimant complains that the magistrates’ treatment of the migration issue also flies in the face of the
Guidance because firstly it was an improper attempt to implement zoning and sscondly it ignored the general principle
of longer opening hours.

[57] Zoning is the setling of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours. The problem creatad by it, as demonstrated by experience in Scotland, is that people move
across zoning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance

says, at para 6.8:

"The keensing autharity should consider restricting the hours of trading only where this is necessary because of the polantial
smpact on the promotion of the kicensing objectives from fixed and artificially-early closing limas.”

it stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

[58] | am not convinced that the magistrates’ limiting of the Claimant's operational hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate to describe a general policy imposad by a
licensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of othar premises in the vicinity and having the effect of imposing the same hours as those premises.

[59] What has more weight, however, is the Claimant's submission that tha magistrates failed to give proper weight to
the general principle of later opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premisas unless it was necessary to modify them in pursuit of the licensing objectives.
The Reasons include a heading "Fiexibility” under which tha magistrates say simply "We have considered the concept
of Flexibility.” In so saying, they may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance (see above) but their shorthand does not enable one to know to what conclusions their
consideration of the concept led them in this case nor whether they had reliably in mind that the starting point should
be that limitations should not be imposed upon tha licence sought unless nacessary to promote the |icensing objectives
rather than that the licensing authority or the court should form its own view of what was necessary for the premises

and only grant that.

[60] The Claimant was seaking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates put it, "the application for extended hours was to allow flexibility to open later on certain occasions”. As
the First Intarested Party would submit, the magistrates may have inferred from Mr Miller's comment about making hay
that the premisas would offen be open late rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have allowed the premises to
open later on only a limited number of occasions. They make no express finding in their Reasons as to the frequency
on which they considered the Claimant intended to keep the premises open late. This was material not only to the
degree of disturbance that might be caused generally by iate opening but also specifically to the issue of whether thers
would te migration. It would seem unlikely that customers from nearby pubs would bother to walk or even drive to the
Saughall Hotel in search of another drink at the end of their evenings uniess the Saughall Hotel was open fat2
suficienzy fraquenrtly 'o i2ad them to a reasonabie axpaciation that thair journay would be worthwhile,
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161} 1ne magistrates’ comment about the temporary certificate also seems to me to be an example of a failura by them
to adopt the lighter approach that the Act dictated and to allow flexibility to those operating licensed premises unless
the licensing objectives required otherwise. Temporary certificates would be a cumbersome and restricted means of

aciieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and nat in line with the philosophy of the Act.

(62] There is no consideration in the magistrates' decision of whether the imposition of conditions to contro} noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the oparating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63] It would be wrong, in my judgment, to say that the magistrates failad to take account of the licensing objectives, At
the outset of their Reasons, they correctly identify those which are relavant, Similarly, as the First Interested Party
submits, whilst they did not articulate that the curtailment of the hours sought was "necessary" to promate those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable consequence” of
leaving tha hours as granted by the Local Authority. However, in my view their approach to what was "necessary” was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had they had
proper regard to the Act and the Guidance, they would have approached the matter with a greater reluctance to
impose regulation and would have looked for real evidence that it was required in tha circumstances of the case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whereas, in fact, they appear to have dismissed the palice view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been abla to
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper conclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
hmited the hours of operation of the premises without it having been established that it was necessary to do so to
promote the licensing objectives. In all the circumstances, their decision was uniawful and it must be quashed.

{64] 1 have said iittle so far about what appears in the magistrates' response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates' decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignorad the evidence and imposed
their own views. They rafer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various reasons, for example because it was Christmas or because there
was thought to be no paint, If the magistrates considered these matters to be relevant, it was incumbent on them to
say so clearly in their reasons whereas they there recorded their acceptance that thers had been no formal or recorded
complaints, that the extended nours had been in operation for several months without incidents and that they had
attached little ar no weight to the statements of the witnesses of the Appellant. They also refer extensively in their
response to tneir thoughts on migration, including that people may come from further afield than the pubs in the vicinity
in cars. Paricularly concerning is that they refer repeatedly to a perceivad issue over police resources which is not
sometning that, as fa- as | can see, had been raised by Sergeant Yehya or explored with him in evidence. Mr Beere
says in his statement for example, “. . . there is also the question of Police resources and their ability to effectively
colice this araa aspacially at weskends with already stretched resources being deployad in Hoylake "

 [65] Raferance is made in the response documents to the court feeling that the Brewery's proposed opening hours
contradicted tne acceptable activities of a family pub and that the Saughall Hotal is "a village pub and not a night spot

in the centre of town". For the court to take matters such as this into account seems to me to be an interferance with
the commercial freedom of the premises of a type that was not permissible under the Act unless it was necassary o
promote the licensing objectives. | appreciate that the magistrates' response seems to suggest that they feared that a
diferent type of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have pbeen founded on anything that was given in evidence so was reaily not much more than speculation.

(66] Mr Beere's statement ends with a reference to the Brawery wanting to make hay while the sun shines, of which he
says. | believe that this statement was indicative of the Brewery's attitude to local residents and to the general

management of the premises.” Given that problems with or in the vicinity of the pramises had been almost non-existent
and that the magistrates had not seen fit to make referance in their Reasons to any difficulties caused by the Hotel, itis
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hard to see how tnis belisf could be justified but it does perhaps exemplify the approach of the magistratss.

[67] | have considered quite separately the argument as to whether the hours of opening can be reguiated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. It was suggested
during argument that there was no power to regulate the time by which people must leave the premises. | cannot agree
with this. Clearly keeping premises open (as opposed to providing entertainmant or supplying alcohol there)is not a
licensable activity as such. However, the operating schedule which must be supplied with an application for 8 premisas
licence must include a statemant of the matters set out in s 17(4) and these inciude not only the times when it is
proposed that the licensable activities are to take place but also "any other times during which it is proposed that the
premises are to be open to the public®. On a new grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promote the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. if
representations are made and the licensing authority ultimately grants the appiication, it can depart from the terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promation of the licensing
objectives. It must follow that it can impose an earlier time for the premises to be locked up than the Applicant wished
and specified in its operating schedule. It is important to keep in mind in this regard that the role of the licensing
authority and, if there Is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just ike any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
licensing objeclives.

THE COSTS ARGUMENT

(68] In the light of my conclusion that the magislrates’ decision is unlawful and therefore must be quashed, it is not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and thay sought
the entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whalever the merits of that argument, the magistrates’ order
in relation to costs cannot now stand. The basic foundation for the order for costs was that the appeal had succeaded
and the Claimant had lost. That position has now bean overturned and the costs order must go along with the
magistrates’ main decision, The magistrates wou!d have had no rsason to grant costs against the Claimant if the
appeal had been dismissed.

Appeal dismissed.
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BLACK J:

{1] Tnis is an application by Danie! Thwaites plc ("the Claimant") for judicial reviaw of a licensing decision made by the
Wirral Mag strates’ Court ("the Magistrates’ Court") on 5 April 2006 and that court's decision on 21 April 2006

concerning the costs of the proceedings. Tha Claimant seeks an order quashing both decisions. Permission to apply
for judicial review was granted by Pitchford Jon 2 November 20086,

THE FACTUAL BACKGROUND

[2] The Claimant owns the Saughall Hotel in Saughall Massie, Wirral which it operates as licensed premises ('ihe
premses”). [t originally held a licence under the Licensing Act 1964. in June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropolitan Borough of Wirral ("the licensing authority") for the axisting licence to be
converted to a premises licence under the Licensing Act 2003 and for the licerce to be varied simultaneously.

[3] In essence. the Claimant was sesking to conduct business at the premises for longer hours than were permitted
under the original licence. The police did not support the extension of the hours to the extent that the Claimant initially
proposed. The Claimant agreed to restrict the hours to those that were acceptable to the police. Accerdingly, the
licensing autherity was asked to grant a licence that would permit music and dancing to 11pm and alcohol sales until
midnight cn all nights except Friday and Saturday and. on Friday and Saturday nights, music and dancing to midnight
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and alcohol sales until 1pm, with the doors closing ona hour after the last alcohol sale every night.

{4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Consearvation Society ("the First Interested Party") and other Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open later "on special occasions” This was a matter of which the licensing authority took note as is recorded in the
minutes of their determination.

(6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eva. The licensing authority removead certain
conditions that had been imposed on the old licence (requiring all alcohol to be consumed within 20 minutes of the last
alcoho! sale and banning children under 14 from the bar) and imposed other conditions which were cbviously aimed at
controling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment
was provided and thal prominent notices should be placed on the premises requiring customers to leave quietly.

(7] The Saughall Massie Conservation Society and “others” appealed against the licensing decision to the Magistrates’
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
arcordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003,

[B] The appeal occupied the Magistrates’ Court from 3 - 5 April 2006. The Respondenits to the appeal were the
licensing authonty and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughali Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

[8] The justices granied the appeal. Their Reasons run to three pages of typascript, one paga of which is entirely taken
up with setting out the new hours of operation they imposed. These permitted entertainment until 11pm and alcohol
sales until 11.30pm on all nights except Friday and Saturday when entertainment would be permittad until 11.30pm
and alcohol sales untit midnight. The premises could remain open to the public until midnignt on all nights except
Friday and Saturday when thay could close at 1am. Similar provisions were imposed to those imposed by the licensing
authonity in relation to later opening at Christmas and major bank holidays and the provisions reiating to New Year's
Eve and the conditrons of the licence remained unalterad.

{10] The new licence had come into effect on 24 Novamber 2005 so the new arrangements had been running for
several months by the time of the hearing before the Magistrates' Court. There had been no formal or recorded
complaints against the premisas under the old or the new regime as the justices acknowledged in their Reasons. The
residents who gave evidence were fearful of problems if the exisnded hours were allowed in the summer. The
Chairman of the Conservation Society, who gave oral evidence, spoke of people urinating in the gardens and a
nroblem with litier. It appears from the statement filed by the Chairman of the Banch for these judicial reviaw
proceedings that evidence was also given of interference with machinary on nearby Diamond Farm. The justicas’
Rsasons Maka no reference at all to these mattars. As to the statements of the "Witnessas of the Appellant®, thay say
simply that they nhavs read and considered them but attached little or no weight to them.

[11] The justicas and their legal advisor havs filed a considerable amount of material in rasponse to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response to the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his statement.
There was limited argument before me as to the status of these documents and the weight that | should give to them. i
was not submittad that | should decline to have any regard to them aithough | think it is fair to say that it was common
ground between the parties, rightly in my view, that | should concentrate principally or the Reasons. it is established by
authorities such as R v Wastminster City Council ex parte Ermakov [1986] 2 All ER 302, 95 LGR 119,{1996] 2 FCR
208 that the court can admit evidence to elucidata or, exceptionally, correct or add to the reasons given by the decisicn
maxar at the tima of =2 decision but that it should be very cautious about doing 50. The function of such eviderce
srould ganerally be siucidation not fundamental aiteraticn, confirmation not contradiction. in the circumstances, | have
read carefully what ine magistratas have provided but approached i's role in the judicial raview proceedirgs cautious'y
38
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

[12] The Claimant argues that the Magistrates' Court decision is unlawful for a number of reasons. it is argued that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Claimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account irrelevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates' Court could have come on
the evidence. In so far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was not a matter which can be regulated under the Act. It is further argued that the magistrates failed to give
adequate reasons for their decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient" "more responsive” and "flexible” system of
I'censing which did not interfere unnecessarily. It aimed to give business greater freedom and flexibility to meet the

expectations of customers and to provide greater choice for consumers whilst protecting local residants from
disturbance and anti-social behaviour.

[14] Note 12 of the explanatory notas to the Act gives an indication of the approach to be taken under the Act. it reads:

"12 In contrast to e existing law, the Act does riot prescribe tna days or tha opening hours whan alcoto may b2 sald by retail for
corsJmpton on or of premises Nor does it spacify when other L.censab e actwvities may be carried on. instead, the App'icant for a
pramisas lcence or a cub premises cenificate will be ab'e to chooss the days and the haurs during which they wisn 10 be
autnorisad to carry on icensao'e activities at the premises for which a licence is sought Tne licence will be grantad on those terms
ur'ess foliowing 1ne making of raprasentations ta the licensing authority the authority considers it nacessary to ra;ect the
aco'icaton or vary thosa terms for the purpose of promotrg the fizens ng objectivas ”

{15] Section 1 of the Act provides:

"31{1) For tre guroosas of this Act the fa 'awing are lizevsab'e aclivities -
{a) in2 53 & by r=t3: of a'caha

{91 ]c'uos]

{c) e provs.or of regu'atae entenamment. and

'l

g2 provs an of ate nghs rafrashman:”

{16] To ca'ry on a I censable activity, a premises licence grantad undar Pt 3 of tha Act is generally requirad

.52
Applicaton for & premisas licence must be made to the relevant licensing authority, 8 17(1 ).

[17] By virtue of s ¢, the licensing authority must carry out all its functions under the Act (including its functions in

relation to determining an application for a premises licence or an application for a variation of a premises licence) with
a view to promoting the "licensing objectives”. These ara set outin s 4 as follows:

'S4(2) Tre icensrg chjectives ara -
(31 2 seavanyor of crme and disorder:

{31 2w c safesy

['awn ex Srexs tor/akegairasultsisraradienreat. rks 2o”utlityLirkDiszatch =cart_DispiayCarRenderardersiKay=23_T262213.490273%
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{c) the prevention of public nuisance; and

(d) the protection of chi'dran from harm.”

[18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Section 182 obliges ths Secretary of State to issue guidance to licensing authoritias on the discharge of their
functions under the Act. Guidance was issued in July 2004 ("the Guidance"). |t was updated in June 2007 butitis the
original guidance that is relevant in this case. In any event, none of the changes made are material to the issues | have

to determin=.

{20} The Foreword says that the Guidance:

"s intanded to aid licensing authorities in carrying out their functions under the 2003 Act and to ensura the spread of best practice
and greater consistancy of approach. This does not maan we are intent on eroding local discretion On the contrary, the legistation
s fundamentally based on local decision-making informed by local knowledge and local people. Our intention is to encourage and
mprove good operaling practice, promote partnership and to drive out unjustified incons:stencies and poor practice.”

[21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says.

“Among other things, section 4 of the 2003 Aclt prov.des that in carrying out its functions a licensing authority must have regard to
guidance issued by the Secretary of State under section 182 The requirement is therefora binding on all icensing autharities to
that extent. However, it is racognised that the Guidance cannat anticipate every possibla scenario or sel of circumstancas that may
arise and so long as the Guidance has been properly and carefully understood and considered. licensing authorities may depart
from it if they have reason to do sa Whan doing so._ licensing authorities will need to give full reasons for thewr actions Departure
from the Gudance could give rise to an appeal or judicial review, and the rzasons given will than be a key consideralion for the
courts whan cansidering the lawfuliness and merits of any daoision takean "

[22) An application to the licensing authority for a premisas licence must be accompanied by an operating schedula in
the prescribad form including a statement of tha matters set outin s 17(4) which are as follows:

‘1a) the relevant .cansable aclivibies

(o) tre tmes durng which it is proposed that the ralevant licensabie activities ar2 to take place,

|2 ary othar 1mas durirg whicn itis proposed irai the premisas ars Lo be ooen {o the puoic,

(11 wnere e Apo cant wishes the licence o have eifect for a limitad period that peried

(2) where the refevant licensable activities inciude the supply of aicohol. prescribed infarmation in respect of the individual whom
the Apolcant wishes o have specified in the premises licence as the pramises supervisor,

ify wharsa ihe ralevant licensabie activities include the suopiy of alcohol. whether the suppiies ars aroposed to be for consumption
on tha pramisas or off the pramises. or both

igi the s:20s which it is Drooosed to taka to oromotz the ficensing objectives.

, such gther —at'ers as may be crascrbed '



[23] Section 18 deals with the determination of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. It wili be sufficient only to set out here the
provisions of s 18.

[24] Section 18{2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with tha
application subject only to:

*(a) suck card tans as are consistant with tha oparating schedu'z accompanying the appication. and

{o) any cordlons which must undar saction 18 20 or 21 ba inc'uded 0 the icence "

{25] Section 19 deals with premises licences which authorise tha supply of alcohal. Such licences must include certain
conditions ensuring that every supply of alcohol is made or authorised by a parson who holds a personal licence and

that no supply of alcohol is made when there is nc praperly licensed designated premisas supervisor. Sections 20 and
21 are not relevant to this claim.

[28] Section 18(3) providas that where ralevant representations are made, the authority has ceriain specified
obligations. In so far as is relevant to this appaal "relavant representations” are defined in s 18(8) as follows:

*(@) For tne purooses of this secton, relevant representations’ maans represantations which -

(3) ar2 2noutte 'xe'y effect of tha grant of tha premises lizence on the promoten of tha llcens ng objectives

{b) mee: the requ rements of sub-saction {7}

(C] .M

{271 Sub-section (7) providas:

"7) Tre regurerrents of this subsact.or are -

(8) thatraraoresantalons wers mada by ar riarestac party of raspars @ autrority witin the period prescriced undar saction
1(3ne)

(2) mattrey rave rot beer withdrawn ard

{z) = ire case o' rapresartatons made by ar intersstec pary iaho s rorasg a rasconsb e aurarty) that thay arz rct intha
co~ar 3f re salevant icersirg autherity friva.ous or vexatious

(28] Where relevant representations are made, the authority must hoid a hearing to consider them unless the authority
the Apglicant and each person who has made representations agrees that a hearing is unnecessary. By virtus of 5
18(3)(b), the authority must also "(b) having regard o the representations, take such of the steps mentioned in sub-
sectian (4) (if any) as 't considers necessary for the promotion of the licensing objectives."

[29] Section 18(4) provides:

“4; Tra steps are -

nU0 /AW BXSTeX.S coMm ak'ega irasuts/snaredisnnexitl inks do?utinyLirkDispatcn=cart_Oisg ayCarRanderardarsKay=23_T262213490274f .
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(3] to grar: 112 licenca subject to -

{i) the conditions mentioned in sub-section (2)(a) modified to such axtent as the autharity considers necessary for the pramotion of
the licens ng objectives, and

{ii) any conditon which must under saction 13, 20 or 21 be included in the licence,
{b) to exclude from the scope of the licence any of the licensable activities to which the application refates;
(c) to refuse to specify a parson in the licence as the pramises supervisor,

() to reject the apphcation

[30] Conditions are modified for the purposes of sub-s (4)(a)(i) if any of them is altered or omitted or any new condition
is added.

[31] During the currency of a pramisas licence, by virtue of s 51, an interested party (broadly speaking, a local residant
or business) or a responsibie authority (police, fire, environmental health etc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant to one or more of the licensing objectives. By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the icence to suspending it or revoking it completely.

{32] The Act makes provision in Pt 5 for "permitted temporary activity” which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are not covered by a more general licence. The system invoives proper
nolification of an event to the licensing authority and the police. Provided the applicable number of temporary event
notices has not bean exceeded and the police do not intervene, the avent is automatically permittad. Temporary event
notices can only be given in raspect of any particular premises 12 times in a calendar year and the period for which
each eveni lasis must not excead 96 hours.

[33] Section 181 provides for appeals to ba made against decisions of the licensing authority to a Magistrates' Court
which 13, of course. how the decisions in relation to which judicial review is sought in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decisicn to aliow the appeal in relation to the premises licence, the
Magistrates' Court failad in a number of respects to taks account of the changes that the new licensing regime has
made and failed to adopt the approach required by the Act. Itis furthar submittad that the magistratas failed properly to
consider and ia%2 inio account the Guidance.

[35] Thers is no doubt that tha Guidance is relevant in the magistrates’ decision making. As | have set out above, s
4(3) requires the licensing authority to "have regard” to the Guidance. By extension, so must a Magistrates’ Court
dealing with an appeal from a decision of the licensing authority. The Guidance says:

*10.3 In nearing an appea against any decision made by a licensing authority, the Magistrates’ Court concerned will have regard to
that ficensing authority’s statement of licensing policy and this Guidance. However. the court would be gntitled to depart from either
tha statement of iicensing policy or this Guidance if it considered it is justified to do so because of the individual circumstances of

any case.’

rct pe degarad from uniess thers is good raason o do s0

42



{37] Mr Flocd for the First Interasted Party submits that the Guidance simply serves to provide information for the
rmagistrates and provided that they have had regard to i, that is sufficient. He also points out that, in some respects {as
is clear from the wording of the Guidance), the Guidance is a statement of Government belief rather than proved fact.
Inviting attention to the judgment of Beatson J in J D Weatherspoon plc v Guildiord Borough Council {2008] EWHC 815
{Admin), [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consult the Guidance, they do not need fo use it as

"a decision maxing mairix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute".

(38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is common ground between the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spactrum, it reinforces the general philosophy and approach of the Act. However, it also provides firm
advice on particular issues, an example being what could almost be described as a prohibition on local authorities
seeking to engineer staggered closing times by seiting quotas for particular closing times. | accept that any individual
Vcensing dzcision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this conflict, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to others, As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates' Court is not entitled to do is simply to
ignore the Guidance or fail to give it any weight, whether because it does not agree with the Government's paolicy orits
mathods of regulating licensable activities or for any other reason. Furthermore, whan a Magistrates' Court is entitled

to depart from the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of tha Guidance says in relation to the need for licensing authorities to give reasons:

“Winan [depan ng 'rom the Guidance] ficensing authorities will need to give fu'l raasons for thair actans Departura from tha

G.rdance could gve rise to an appeal or judicial review. and the reasons given wil' then be a kay consideration for tha courts whan
cars deing tne lasu'ness and marits of any dacis on taken ”

This I1s a tneme to which the Guidance returns repeatadly and is a principle which must be applicable to a Magistrates’
Court hearing an appeal as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work siavishly through the Guidance in

articulating their decision but they did need to give full reasons for their decision averall and full reasons for departing
from the Guidance if they considered it proper so to do.

{39] In this case, Mr Pickup submits that proper attention to the Guidance wouid have helped tha magistrates to come

to a correct and reasonable decision and that they have failed to adhere to it without proper reason and failed to carry
out their licensing function in accordance with the Act,

[40] The foundation of the Claimant's argument is that tha Act expects licensable activities to be restricted only where
that is necessary to promote the four licensing objectives set out in 5 4(2). There can be no debate about that. It is
clearly establshed by the Act and confirmed in the Guidance. For example, in the Act, s 18{3)(b), dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
licensing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Section 34(3)(b), dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeatedly refers, in a number of different contexts, to the principle that regulatory action should only be
taken where it is necessary to promote the licensing objectives. in particular, it clearly indicates that conditions should

not be attacnad to premises licences unless they are necessary to promote the licensing objectivas. see for example
para 7.5 and also para 7.17 which includes this passage:

'.censrg autrortes shou'd thereforz ensure that any cordtors they impesa are oniy tnosa which are necessary for the
orarroror of the ‘censing opjectivas. which means tha: they mus: not go further inar what s needad for that curpose *

[41] The Guidance also rafers a number of times to tha need for regulation to be "proportionate”. This is not a tarm
contained in the Act but if a regulatory provision is to satisfy the hurdle of being "necessary”, it must in my view be
corfined to that which is "proportionate” and one can understand why the Guidance spells this out.

[42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect one of the licensing objectives, the hours should be
grantec. A pnme example of this arises when an application for a premises licence is made and thers are no relevant

~rp e exsnex s corfuklegasrasuits/snaradianhestlirks do?ut |tyL.nkﬂispatc!‘:r:art_DnsnIayCarHenderar&arsKay=23_T26221 34802730 43
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represantations made about it. In those circumstances, s 18(2) obliges the licensing authority to grant the licence and it
can only impose conditions which ars consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under tha
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of noisy premises
under the Anti-Social Bahaviour Act 2003, The Guidance makes clear that the existence of other legislative provisions
is relevant and may, in some cases, obviate the nzed for any further conditions to be imposead on a licence. Paragraph
7.18 from the section of the Guidance dealing with attaching conditions ta licences is an illustration of this approach:

“7.18 It is perfectly possible that in certain cases, because the test is one of necessity, whera there are other legislative provisions
which are ralevant and musl be obsarved by the Appiicant, no additional conditions at all are needed to promote the licensing
objectives.”

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapter provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises certificate in respect of hours of trading or supply."

(44] It conlinues:

§ 5 The Government strongly believes that fixed and artificially early closing times promote, in the case of the sale or supply of
alconol for consumption an the premises, rapid binge drinking close to closing imas; and are a key cause of disarder and
disturbance when large numbers of customers are requirad to leave premises simultaneously This creates excessive pressures at
p aces where fast food is sold or public or private transport is provided. This in turn produces friction ard gives rise to disorder and
paaks of noise and other nuisance behaviour. It is therefore important that licensing autharities recognise these problams when
addressing 1ssues such as the hours at which premises should be used to carry on the pravision of icensable activities to the
public.

6 6 The am through the promaotion of the licensing objectives should be o reduce the potential for concentrations and achieve a
slower dispersa! of peap'e from licensed premises lhrough longer opening imes. Arbitrary restrictions that would undermine the
principle of flex bility should therefore be avaided. We will monitor the impact of the 2003 Act on crime and disorder and the other
licensing objectives If necessary in the ight of thesa lindings. we will intraduce further legisiation with the consent of Parliament to
strengthen or alter any provisions.”

[45] The Ciaimant submits thal in imposing shorter hours than it requested for the supply of alcahoi and for
entertainment, the magistrates went beyond that which was necessary for thess premises and failed to taka into
account that, as the Guidance explains, longer opening times would in fact reduce the potential for probiems arising
from licensad premisas whereas curtailing operations could run counter to the licensing objectives.

[46] The magistrates' Reasons record their acceptance that there had been no reported complaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the
Reasons, as | have already said, that they had attached littiz or no weight to the statements from witnesses of the
Appellant. Nothing is said about difficulties menticned in evidence by the witnesses, As it was clearly incumbent on tha
magisirates at ieast to advert in broad terms to those matters that they took into account, it is fair to conciude in tha
circumstances that thay proceaded upon the basis that there was no reliable evidence of actual problems linked to the
premises eithar under the old licence or under tha new revisad licence. This was in ling with the oral evidance of Police
Sergeant Yehya (as racorded in the rather truncatad notes of the legal advisor}:

"1 reportad acident far the site. No other incidents or complaints havs pesn received There are nona2 in my file. Ther2 ar2 na
neidanis we can directly link to the Saughall Hotal since pravious:y open There have been incidents locally but not linkad to these
premises '

[47] To jucge by the Reasons therefore, what led the magistrates to imposa restrictad hours of operation was their
forecast as to what would occur in the future in association with the premises, notwithstanding the absence of reliable
evidence of past problems. The First Interasted Party observes that the manager of the premises had given evidence
that he intended in the summer to "make hay while the sun shines" and submits, correctly in my view, that the
magistrates were entitlied to take this apparant change of empnasis into account. However, Mr Flood further submits
trat the evidence of what had happened in the winter monihs was therafore of "little evidential value” in determining
yhat was likaly to happen in the future ard | carnot wholly agrae with him about this. Undoubtadiy the fact that the
Claimant intended in future to maka more use of the axiendad hours raduced the value of the pramisas’ past racord as
3 predictor of tre futura but it could rot, in my view, te comeietely discarded by the magistrates. They still had to tax~
a4



into account tnai thers had been exiended hours for soma months without apparent problems.

[48] ltis plain that the magistrates’ particular concern was "migration” rather than problems generated by those coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Local Authority”. Under the heading "Migration/Zoning" they begin:

“Tre Saughail Hote! due to its iocation and the fact that a numter of icense premises in the surrouriding area have reduced hours

to that of the Saughall Hotel we believe that as a consaquenca of this wouid be that customers would migrate from these premises
to the Saughall Hotel. [sic]

and end:

‘WWe aporec ate that the extendad hours nave neen in operation for sevaral months withaut any incidents but have taken into
co~s deraton tn s was durng tne Winter months and inavitab'e numbars will increase in the Summer causing nuisance/crmina ity "

(49] They reerate their concern under the heading "Nuisance (Existing/Anticipated)" saying that they "feel that public
nuisance will be inavitable".

[50] The Claimant complains that the magistrates' treatment of the issue of "migration” was fundamentally flawad on a
number of grounds.

{51] Firstly, it submits that there was no evidence on which the magistrates could find that customers would coma to
the premises when other pramises in the vicinity closed or cause trouble and their concerns ware no more than
inappropriate spacuiation. The Claimant's position was that there was no evidence of migration to their premises.
There were no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer who lives opposite the pramises and is the Sacratary of the Saughall Massie Conservation Society gave
evidence of her {ear that customers would migrate but said that she did not think there had been any migration,

{52] Apart from their own local knowledge, the only material on which the magistrates could possibly have formad their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity (which | have seen marked on a local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
ne also said:

‘We have staggered closing. This could cause prob ems it nas the potentia' to causa difficuities in the area. | have a list of
corsiderat ons but none would rank as high as crime, not even noise. No compiaints have been made to me even regarding noise.

Ore concern was disparsa’. We gave people cne hour to disperse and therefore reduced from 2.00am o 1.00am. 1.60am closing
at 2. 280 peop'e 'eaving premisas. Other premisas subject to nigh ‘eve's of crima migrafion not an issue ” [my italics)

[53] ! appreciate that this evidence acknow!edged that staggered ciosing could cause problems but, had migration
been a significant Issue as opposed tc a mere possibility, one can, | think, assume that the police would have made
representations on that score, particularly given that they had plainly considerad the impact of trading hours specifically
and had initially objected to the even longer hours originally proposed by the Claimant. it is notewarthy that evan when
they were in opposition to the plans, it was never on the basis of migration of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of pofice objections before either the licensing authority or the Magistrates' Court seems to have surprised the
magistrates who said so in their Reasons, commenting "We were surprised that the Palice originally objected to the
application but withdrew that objection after a slight variation of the terms." In so saying, they convey, in my view, not
only their surprise about the Police approach but also their disagraement with it.

[54] it was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
svidence that a problem with migration couid reasonably be expected, nor do they say anything in their reasons which
suggests that they did rely on his evidence in this way. The only concerns about migration were therefore the
magistrates’ own with perhaps some fears exprassed by local residents though not on the basis of firm historical
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examples of migration to the premises.

[55] It is clear from the Guidance that drawing on local knowledge, at least tha local knowledge of local licensing
authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also
entitled to take into account their own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them. In some cases, the evidence will require them to adiust their own impression. TRiS is
nartcularly likely to be so where it is given by a responsible authority such as the police. They must also scrutinise
Ineir own anxieties abolt Makiers SUCh as noise and otner ypes of public nuisance particularly carefully if the
responsible authorities raise no objections on these arounds. These magistrates did recognise the absence of police
objections which caused them surprise and they chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there wouid be trouble.

[56] The Claiman! complains that the magistrates’ treatment of the migration issue aiso flies in the face of the
Guidance because firstly it was an improper attempt to implement zoning and secondly it ignored the general principle
of longer opening hours.

{57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given arsa have
similar trading hours. The problem created Dy it, as demonstrated by experience in Scotland, is that people move
across zoning boundarias in search of pubs opening later and that causes disorder and disturbance. The Guidance

says, at para 6.8:

‘The iicensing autharity should consider restricling the hours of trading only where this is necessary because of the potenlia
mpact on the promotion of the licensing objectives from fixed and artificially-early cosing limes ™

It stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

{58] | am not convinced that the magistrates’ imiting of the Ciaimant's operational hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate to describa a general policy imposad by a
ticensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of other premises in the vicinity and having the effact of imposing the same hours as those premises

[59] What has mors weight, however, is the Claimant's submission thai the magistrates failed to give proper weight to
the genaral principle of later opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectives.
Tha Reasons include a heading "Flexibility" under which the magistrates say simply "We have considersd the concept
of Flexibility.” In so saying, they may be referring to the sort of flaxibility to which reference is made, for example, in
para 6.6 of the Guidance (see abova) but their shorthand does not enable onz to know to what conclusions their
consideration of the concept led them in this case nor whether they had reliably in mind that the starting point should
be that imtatons should rot be imposad upon tha licence sought unless necessary to promote the licensing objectives
rather than that ihe licensing authority or the court should form its own view of what was neacessary for the premises

and oniy grant that.

{60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
ihe magistratas put it, "the application for extended hours was to ailow flexibility to oper later on certain occasions". As
the First Interested Party would submit, the magistrates may have inferred from Mr Miller's comment about making hay
that the premisas would offen be open late rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have aliowed the premises to
ocen later on only a limited number of occasions. They make no express finding in their Reasons as to the fraquency
on which they considered the Claimant intended to keep the premises open late. This was material not oniy to the
degree of disturbance that might be caused generally by late opening but also specifically to the issue of whether there
would be migration. It would seem unlikely that customers from nearby pubs would bother to walk or even drive to the
Saughall Hotel in search of another drink at the end of their evenings unless the Saughall Hotsl was ooen fate

suT cisntly frequantly to lead them o a reasonable expactation that their journay would be worthwhiis.



lp1] 1ne magistrates’ comment ancut ne temporary certificate also seams to me to be an examplz of a failure by theam
i0 adopt the lighter approach that the Act dictated and to allow flexibility to those operating licensed premises unless
the licensing objectives required otherwise, Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and not in line with the philosophy of the Act.

[62] There is no consideration in the magistrates' decision of whether the imposition of conditions to contro! noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taxen with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63] It would be wrong, in my judgment, to say that the magistrates failed to take account of the licensing objectives. At
the outset of their Reasons, they correctly idsntify those which are relevant. Similarly, as the First interested Party
submits, whilst they did not articufate that the curtailment of the hours sought was "necessary" to promote those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disordar would be "an inevitable consequence” of
leaving the hours as granted by the Local Authority. However, in my view their approach to what was "necessary” was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had they had
proper regard to the Act and the Guidance, they would have approached the matter with a greater reluctance to
impose regulation and would have looked for real evidence that it was requirad in the circumstances of the case. Their
concluston that it was so requirad on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been able to
compare this {0 the winter opening pattern in relation to which they accepted there had been no complainis and draw
proper conclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been establishad that it was necessary todo soto
promote the licensing objectives. In all the circumstances, their decision was unlawful and it must be quashed.

{64] | have said little so far about what appears in the magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates’ decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They rafer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various reasons, for example because it was Christmas or because there
was thought to be no point. If the magistrates considerad these matters to be relevant, it was incumbent on tham to
say so clearly in their reasons whereas they there recorded their acceptance that there had been no formal or recordad
complaints, that the extended hours had been in operation for several months without incidents and that they had
attached little or no weight to the statements of the witnesses of the Appellant. They also refer extensively in their
response to tneir thoughts on migration. including that people may come from further afield than the pubs in the vicinity
in cars. Particulafly concerning is that they refer repeatedly to a perceived issue over police resources which is not
something that, as far as | can see, had been raised by Sergeant Yehya or explorad with him in evidence. Mr Beere
says in his statement for example, ". . . there is also the quastion of Police resources and their ability to effactively
police this araa especially at weskends with already stretched resources being deployed in Hoylake.”

[65] Refarence is made in the response documents to the court fesling that the Brewery's proposad opening hours

contradicted the accaptable activities of a family pub and that the Saughall Hatel is "a viilage pub and not a night spot
in the centre of town". For the court to take matters such as this into account seems to me to be an interference with
the commercial freedom of the premises of a type that was not permissible under the Act uniess it was necessary to
promots the licensing abjectives. | appreciate that the magistrates' response seems to suggest that they feared that a
differant type of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much more than speculation.

(66] Mr Beere's statement ands with a reference to the Brawery wanting to maka hay while the sun snines, of which he
says, "l believe that this statement was indicative of the Brawery's attitude o local residents and to the general

management of the pramises." Given that probiems with or in the vicinity of the pramises had been almost non-existent
and that the magistrates had not seen fit to make reference in their Reasaons to any difficulties caused by the Hotel, itis
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hard to see how this belief could ba justified but it does perhaps examplify the approach of the magistrates.

[67] | have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. |t was suggested
during argument that there was no power to regulate the time by which people must |eave the premises. | cannot agrae
with this, Clearly keeping premises open (as opposed to providing entertainment or supplying alcohol there) is not a
licensable activity as such. Howevaer, the operating schadule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17(4) and these include not only the times when itis
proposed that the licensable activities are to take place but also "any other times during which it is proposed that the
premises are lo be open io the public*. On a new grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promote the licensing objectives, these conditions shouid not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authority ultimately grants the application, it can depart from the terms set
out in the operating schedule whan imposing conditions in so far as this is necessary for the promotion of the licensing
objectives. It must follow that it can impose an earlier time for the premises to be locked up than the Applicant wishad
and specifiad in its operating schedule. It is important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just like any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
licensing objectives.

THE COSTS ARGUMENT

{68] in the light of my conclusion that the magistrates’ decision is unlawful and therefore must be quashed, it is not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the enticety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whatever the merits of that argument, the magisirates’ order
in relation to costs cannot now stand. The basic foundation for the ordar for costs was that the appeal had succeedad
and the Claimant had lost. That position has now been overturned and the costs order must go along with the
magistratas' main decision. The magistrates wou'd have had no reason o grant costs against the Claimant if the
appeal had been dismissed.

Appeal dismissed
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BLACK J;

{1] Tnis is an application by Danie! Thwaites plc {"the Claimant") for judicial
Wirral Magistrates’ Court ("the Magistrates’' Court”) on 5 April 2006 and that
concerning the costs of the proceedings. The Claimant seeks an order
for judicial review was granted by Pitchford Jon 2 November 2006.

revizw of a licensing decision made by tha
court's decision on 21 April 2006
guashing both decisions. Parmission to apply

THE FACTUAL BACKGROUND

{2} The Claimant owns the Saughall Hote! in Saugha!l Massie, Wirral which it operates as licensed premises ("the
premises’). It originally held a ficence under the Licensing Act 1964. In June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropoalitan Barough of Wirral ("the licensing authority") for the existing licence to be
converted to a premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

[3] In essence. the Claimant was seeking to conduct business at the premises for lenger hours than were permitted
urder the original licence. The police did not suppert the extension of the hours to the extent that the Claimant initially
praposed. The Claimant agreed to restrict the hours to those that were acceptable to the police. Accordingly, the
licensing authority was asked to grant a licence that would permit music and dancing tc 11pm and alcohol sales untii
midnight on all nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcoho! sales until 1pm, with the doors closing one hour after the last alcohol sale evary nignt.

[4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Consarvation Soclety ("the First Interested Party") and other Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow fiexibility to
open later "on special occasions” This was a matter of which the licensing authority took note as is recorded in the
minutes of their determination.

{6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eve. The licensing authority removed certain
conditians that had been imposed on the old licence (requiring all alcohol to ba consumed within 20 minutes of the las!
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
contralling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment
was provided and that prominent notices should be placed on the premises requiring customers te leave quietly.

(7] The Saughall Massie Conservation Society and “others" appealed against tha licensing decision to the Magistrates’
Court on the ground that the licensing authority's decision “was not made with a view to promotion of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003".

(8] The appeal occupied the Magistrates’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
licensing authority and the Claimant which both defended the licensing authority's decision. Witnesses were called
ncluding Saughall Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

[3] The justices granted the appeal. Their Reasons run io three pages of typascript, one page of which is entirely taken
up with setting out tha new hours of operation they imposed. These permitted entertainmant until 11pm and alcohol
sales until 11.30pm on all nights except Friday and Saturday when entertainment would be permitted untit 11.30pm
and alcohol sales until midnight. The premises could remain open to the public until midnight on ali nights except
Friday and Saturday when they could close at 1am. Similar provisions were imposed to those imposed by the licensing
authority in relation to later opening at Christmas and major bank holidays and the provisions relating to New Year's
Eve and tha conditions of the licence remained unaltered.

[10] The new licence had come into effect on 24 November 2005 so the new arrangements had been running for
several months by the time of the hearing before the Magistrates’ Court. There had been no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowledgad in their Reasons. The
residents who gave evidence were fearful of problems if the extended hours were allowed in the summer. The
Chairman of the Conservation Society, who gave oral evidance, spoke of people urinating in the gardens and a
problem with litier. |t appears from the statement filed by the Chairman of the Bencn for these judicial reviaw
proceedings that evidence was aiso given of intarference with machinary on nearby Diamond Farm. The justices’
Reasons maka no reference at all to these maiters. As to the statements of the "Witnesses of the Appallant’, they say
simply that they have read and considered them but attachad little or no weight to them.

[11] The justices and their legal advisor have filed a considerable amount of matarial in response to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response to the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his statement.
There was limited argument before me as to the status of these documents and the weight that | should give to them. It
was not submitted that | should decline to have any regard to them aithough | think it is fair to say that it was commor:
ground between the parties, rightly in my view, that | should concentrate principally on the Reasons. Itis established by
authorities such as R v Westminster City Council ex parte Ermakov [1996) 2 All ER 302, 85 LGR 119, [1996] 2 FCR
208 that the court can admit evidence to elucidate or, exceptionally, correct or add to the reasons given by the decision
—axar at the uma of ine decision but that it should be very cautious atout doing so. The function of such avidence
srould generaily te eiucidation not furdamental ajteration. confirmation not contradiction. In the circurnsiances, | have
-aad carefully what the magisirates have provided but appreacned its role in tha judicial review proceadings cautiou~*
S0



THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

{12] Tne Claimant argues that the Magistrates’ Court decision is unlawful for a number of reasons. It is arguad that the
decisian was not in line with the philosophy of the Licensing Act 2003 {"the Act") and imposed restrictions on the
Claimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than avidence, that it took into account irrelevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates' Court could have come on
ine evidence. In so far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was not a matter which can be regulated under the Act. It is further argued that the magistrates failed to give
adequate reasons for their decision,

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intanded to provide a "more efficient” "more responsive” and "flexible” system of

licensing which did not interfere unnecessarily. it aimed to give business greater freedom and fiexibility to meet the

expectations of customers and to provide greater choice for consumers whilst protecting local residents from
disturbance and anti-sacizl behaviour.

{14} Note 12 of the explanatory notes to the Act gives an indication of the approach to be taken under the Act. It reads:

1210 contrast ta e existng law, the Act does not prescriba the days or the opening hours whan a'coho! may be sod by rataii for
corsJmpton an or off premises. Nor does it specify when other licensable activitizs may be camred on. Instead, the Applcant for a
premses licence or a c'ub pramises certificae will be able to choose the days and the hours during which they wish ta he
autnorised to carry on licensab’e activities at the premises for which a licence is sought The licence will be grantad on those terms
uniess fal'owing the making of represantations ia tha ticensing authority. the authority cansidars it nacessary ta raect the
aoplication or vary thase t2ems for the purpose of promot ng the licens ng objactives "

{15] Section 1 of the Act provides:

'S1{1) For tra purpcsas of this Act the fo/owing ara liceqsao'e activites -
(a)1na saeoyraa of acoho

{9) [cuos]

{z) 12 provsan of regu'arse antertainmant, and

{d) tre orors.cn of iata nght rafrashmene

{16} To carry on a I censable activity, 2 premises licence grantad under Pt 3 of the Act is generally requirad, s 2.
Application for a pramises licence must be made to the relevant licensing authority, s 17{1).

(17] By virtus of s 4, the licensing authority must carry out all its functions under the Act {including its functions in
relation to determiring an application for a pramises licenice or an application for a variation of a premises licence) with
a view o promoting the "licensing objectives". These are set cutin s 4 as follows:

'S4(2| Tre icensing oojectives ars -
(a) re orzvertor of crme ang disorder

(ol oL e safery
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{c) the pravention of public nuisance; and

(d) the protection of children from harm.”

{18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Section 182 obliges the Secretary of State to issue guidance to licensing authorities on the discharge of their
functions under the Act. Guidance was issued in July 2004 {"the Guidance"). It was updated in Juns 2007 but it is the
original guidance that is relevant in this case. In any event, none of the changes made are material to the issues | have
to determine,

[20] The Foreword says that the Guidance:

"3 intended to ad licensing authorilies in carrying out their functions under the 2003 Act and to ensura the spraad of best practlice
and greater consistency of approach. This does nat mean we are intent on eroding local discretion. On the contrary. the legisfation
s fundamentally based on local decision-making informed by local knowledge and local people. Our intention is to encourage and
mprove good operating practice, promote partnership and to drive oul unjustified inconsistencies and poor practice

{21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says.

‘Amang other things, section 4 of the 2003 Act provides that in carrying out its functans a icensing authority must have regard to
guidance issued by the Secretary of State under section 182 The requirement is therefore binding on ak licensing authorilies to
that extent. However, it is recognised that the Guidance cannat anlicipate every possible scenario or set of crcumstances that may
anse and so long as the Guidance has been praperly and carelully undarstood and considered, licensing authoritias may depant
from it if they have reason to do so Whan daing 50, licensing authorities will need to give full reasons for thair actions, Departure
fram thie Gudance could give rise to an appeal or judicial renew. and the reasons givan will than be a key consideration for the
courts when considenng the lawfulness and merits of any decision taken”

[22] An application to the licensing authority for a premisas licence must be accompanied by an operating schedule in
tne prescribed form including a statemmant of the matiars sat out in s 17(4) which are as follows:

(@) the r2levart hcensable activitias,

(&} e tmas durirg which it is proposad that the ralevant licensablz activities arg to take place.

izt amy omer tmas dur'rg whicn it 's proposed that the prermis2s ar2 10 be coen to the pudlic

(4 wnere 2 Aopl cant wishes the icence to have effect for a imited peried that period

(2] where tre relevant licensable activities includa the supply of aicohol, prescribed information in respect of the individua whom
the Appl.cant wishes to have specified in the premises licence as the premises supervisor,

[} whera ‘he ralevant licensable activibes inciuda the supoly of alcohol, whether the supplies are proposed to be for consumption
on the premisas or off the pramises, or both,

(g1 ire staps whick it 1S proposed {o 1ake to oromote the licensing objectives.

i~ suck cther matiars as may be arascrbed '
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[23] Section 18 deals with the determination of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. It will be sufficient only to set out here the
provisions of s 18,

[24] Section 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

‘(a) sucr corditons as ara consistent with tha operating schedu'e accompanying the application, and

(2} any cordtons which must undar section 18 20 or 21 o2 incudad in the lcence.”

[25] Section 19 deals with premises licences which authorise the supply of alcehol. Such licences must include certain
conditions ensuring that every supply of aicohol is made or authorised by a person who holds a personal licence and

that no supply of alcohol is made when there is no properly licensad designated premises supervisor. Seclions 20 and
21 ara not relevant to this claim,

[26] Section 18(3) provides that whare relevant representations are made, ths authority has certain specifiad
obligations. In sa far as is relevant to this appeal "relevant representations" are defined in s 18(6) as follows:

'{8) For 1ne purocsas of this sectian, relevant representations’ maans rapresantations which -

(2} are about t7e kely effact of the grant of the premises icence on tne promotior of the licens ng objectives

(b) mea: the requraments of sub-section (7)

{2) ooz

[27] Sub-section (7) provides:

W7} Tre regd rarrents of this subsecton are -

(a) inat 1ne raprasantations wera macs by an rteresied party or resgonsib e autrority within e period prescriced undar saction
T3y

{3} tha:ray ravse not bear withdrawn, ard

iz} ~tma case of raprasantatiors made by ar intarastad pary (whois a1 asc arssconsbe auihority). that thay ara re: i th2
oo nor 2fire ~2'evant icersing authanty frivoious or vexatious "

[28] Where relevant representations are mads, the suthority must hold a hearing to consider them unless the authority,
the Applicant and each person who has made representations agrees that a hearing is unnecessary. By virtue of s
18(3)(b), tha autnority must also "(b) having regard to the reprasentations. take such of the steps mentionad in sub-
section (4} (if any) as 't considers nacessary for the promotion of the licensing objectives.”

{29] S=sction 18(4) provides:

'(4: Trea 31208 are -
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{a) lo grart tha lcence subject to -

(i) the conditions mentionad in sub-section (2)(a) modified to such extent as the authonty considers nacessary for the promation of
the fcensing objectives, and

(i1} a7y conddion which must under section 19, 20 or 21 be includad in the licence
(b} to exclude from the scope of the licence any of the licensable activities to which the application refates;
{c) ta refuse to specify 2 person in the licence as the premises supervisar,

(d} 1o reject the application ™

[30] Conditions are modified for the purposes of sub-s (4)(a)(i) if any of them is alterad or omitted or any new condition
is added.

[341] During the currency of a premises licence, by virtue of s 51, an interested party (broadly speaking, 2 local resident
or business) or a responsible authorily (police, fire, environmental health etc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant to one or more of the licensing objectives. By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the licence to suspending it or revoking it completely.

[32] The Act makes provision in Pt 5 for "permitted temporary activily” which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are not covered by a more general licence. The system involves proper
notification of an event to the licensing authority and the police. Provided the applicable number of temporary event
notices has not been exceedad and the police do not intervene, the event is automatically permitted. Temporary event
notices can only be given in respect of any particular premises 12 times in a calendar year and the pericd for which
each event lasts must not exceed 96 hours

(33] Section 181 provides for appeals to be mads against decisions of the licensing authority to a Magistrates' Court
which 1s. of cours2, how tha decisions in ralation to which judicial review is sought in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistratas' Court failed in a number of respects to taxe account of the changes that the naw licensing regime has
made and failad to adopt tha approach raquirad by the Act. 1tis further submittad that the magistratas failed preoeriy to
considar and taxe into account the Guidance.,

[35] There is no doubt that the Guidance is relevant in the magistrates’ dacision making. As | have set out abovs, s
4(3) requires the licensing authority to "have regard” to the Guidance. By extension, so must a Magistrates’ Court
dealing witn an apoeal from a decision of the licensing authority. The Guidance says:

"10 8 In hearing an appeal against any decision made by a licensing authority, the Magistrates’ Court concerned will have regard to
that licensing authority's statemant of iicensing poficy and this Guidance. However, the court would be 2ntitied to depart from either
tha statament of licensing policy or this Guidance if it considered it is justified to do so because of the individual crcumstances of

any case.”

i36] M+ Pickuo submits trat althougn the Guidance is rot binding and locai variatior. is exprassiy permitad. it shou'd
Aot ce dacared irom unless therz is good reason to €0 50



[37] Mr Flood for the First Interested Party submits tnat the Guidance simply sarves to provide information for the
magistrates and provided that thay have had regard to it, that is sufficient. He also points out that, in some respects (as
is clear from the wording of the Guidance), the Guidance is a statement of Government beliaf rather than proved fact.
inviting attention to the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council [2006] EWHC 815
{Admin), [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibiiity and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consult the Guidance, they do not need to use it as

"a decision making matrix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute”.

[38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is common ground between the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the general philosophy and approach of the Act. Howaver, it also provides firm
advice on particular issues, an example being what could almost be described as a prohibition on local authorities
seexing to engineer staggerad closing times by satting quotas for particular closing times. | accept that any individua!
licensing decision may give rise to a need to balance conflicting factors which are included in the Guidance and thatin
resolving this conflict, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates' Court is not entitied to do is sim ply to
fgnore tne Guidance or fail to give it any weight, whether because it does not agree with the Government's policy or its
methods of regulating licensable activities or for any other reason. Furthermore, whan a Magistrates’ Court is entitled

to dapart from the Guidance and justifiably does so. it must, in my view, give proper reasons for so daing. As para 2.3
of the Guidance says in relation to the nead for licensing authorities to give reasons:

‘Wnen [departng from tha Guidance) licensing authorities wi'l need to giva fu'l reasens far tnair actians Deaparturs from the

Gudance could g v rise to an appeal or judcia review. and the r2asans given will then be a kay considaration for tha courts whar
congdering tne lawiu'ness and merits of any decis.on taken.”

This 1s a theme to which the Guidance returns repeatediy and is a principle which must ba applicable to a Magistrates'
Court hsaring an a2ppeal as it is to a licensing authority dealing with an application in thz first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work slavishly through the Guidance in

articulating their decision but they did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so to do.

(39] In this case. Mr Pickup submits that proper attention to the Guidance would have helped the magistrates to come

to a correct and reasonable decision and that they have failed to adnere to it without proper reason and failed to cary
out their licensing function in accordance with the Act.

{40} The foundation of the Claimant's argument is that the Act expects licensable activities to be restricted only where
that is necessary to promote the four licensing objectives set out in s 4(2). There can be no debate about that. It is
clearly established by the Act and confirmed in the Guidance. For example, in the Act, 5 18(3)(b), dealing with the
determination of an application far a premises licence, provides that whera relevant representations are made the
I'censing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Section 34(3)(0). dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeatedly refers, in a number of different contexts, to the principle that regulatary action should oniy be
taken where it is necessary to promote the licensing objectives. In particular, it clearly indicates that conditions should

not be attached to premises licences unless they are necessary to promote the ficensing objectivas. see for example
para 7.5 and also para 7.17 which includes this passage:

'L censtg autheries sheud trerafore ersurs that any cord uons they impasa ars orly those which are necessary far tre

orcrmoror of tra I'cens ng objectives. wrich means that they must nat go further than what s needad ‘r that purnosa ”

[41] The Guidance also refers a number of times to tne need for regulation to be "proportionate™. This is not a term

contained in the Act but if a regulatory provision is to satisfy the hurdle of being "necessary”, it must in my view be
confined to that which is "proportionate” and one can understand why the Guidance spells this out.

[42] Mr Pickup submits, and | accept. that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

2.99 of the Guidance) will be applied to the grant and variation of premises licences. Ha submits that this means that
unless there is evidence that extended hours will adversely affect one of the licensing objectives, the hours should be
granted. A prime example of this arises when an application for a premises licence is made and thers are no ralevant
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representations mada about it. In those circumstances, s 18(2) obliges the licensing authority to grant the licence and it
can only impose conditions which are consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concerns relating to the iicensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of noisy premises
undear the Anti-Social Behaviour Act 2003, The Guidance makas clear that the existence of other legislative provisions
is relevant and may, in some cases, obviate tha naad for any further conditions to be imposed on & licencza. Paragraph
7.48 from the section of the Guidance dealing with attaching conditions to licences is an illustration of this approach:

“7.18 ltis perfectly possible that in certain cases, because the testis one of necessity, where there are other legislative provisions
which are relevant and must be observed by the Applicant, no additional conditions at all are needed to promota the licensing

objectives.”

[43] The Guidance includes a section dealing with hours of trading which the Ctaimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapter provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises certificate in respect of hours of trading or supply.”

[44] It continues:

§ 5 The Government strongly believes that fixed and artificially early ciosing imes promote, in the case of the sale or supply of
alcohol for consumption on the premises, rapid binge drinking close ta closing limes; and are a key cause of disorder and
disturbance when large numbers of custamers are required (o leave premises simultaneously This creales axcessive prassuras al
places where fast food is soid or public or privata transport is provided. This in turn produces friction and gives rise to disorder and
paaks of nose and other nuisance behaviour. It is therefors impartant that licensing authorites recognise these problems when
addressing ssues such as the hours at which pramises should be usad to carry on the provision of licensable activities to the
public

& & The am thraugh the promotion of the Iicensing objecives should be to reduce the potenta! for concenltrations and achieve a
slower dispersal of peaple from licensed premizes through longer opereng tmes. Arbitrary rasinictions that would undermine the
prenciple of flex bility should therefore be avoided We wall rmanitor the impact of the 2003 Act on crime and disorder and the other
l\zensing objectives If necessary in the hight of these findings, we wil intraduce further legislation with the consent of Parliament to

sirangthen or aiter any provisions ™

[45] The Craimant submits that in imposing shorter hours than it requasted for the supply of alcohol and for
entertanmant, the magistrates went beyond that which was necessary for these premises and failed to take into
account that, as the Guidance explains, longer opening times would in fact reduce the potential for problems arising
from licensed pramises whereas curtailing operations could run counter to thz licensing objectives.

(48] The magistrates’ Reasons record their acceptance that thers had been no reported complaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the
Reasons, as | nave already said, that they had attached little or no weight to the statements from witnesses of the
Appellant. Nathing is said about difficulties mentioned in evidence by the witnessas. As it was clearly incumbent on the
magistrates at [east to advert in broad terms to those matters that they took into account, it is fair to conclude in the
circumstances that thay proceadad upon the basis that there was no reliable evidence of actual problems linked to the
premises either under the old licence or under the new revised licence. This was in ing with the oral evidence of Police
Sergeant Yehya (as recorded in the rather truncated notes of the legal advisor):

"1. raported ncident for the site No other incidents or complaints have been raceived Thers are none inmy fiie Thers are no
incidents we can directiy link to the Saughail Hote: since previous.y open. There have been incidents locally but notlinkad o these
pramisas "

[47] To judge by the Reasons therefore, what led the magistrates to impose restricted hours of operation was their
foracast as to what would occur in the future in association with the premises, notwithstanding the absence of reiiadle
evidence of past problems. The First Interested Party observes that the manager of the premisas had given evidence
that he intended in the summer to "maka hay while the sun shines" and submits, corractly in my view, that the
magistrates were entitled to take this apparent change of emphasis into account, However, Mr Fleod further submits
that the avidence of wha' nad happened in the winter months was therefore of "little evidentia! value” in determining
what was likaiy to rappen in the futurs and | cannot wholly agrse with him accut this. Undoubtadiy the fact that the
Claimant intended in future to maka more use of the extended hours raduced the value of the pramises’ past record as

a predictor of tha future but it could nat, in my view, be completeiy discarded by the magistrates. They still had o tak~
56



ito account that tners had been extanded hours for some months without apparent problems.

[48] ltis plain that the magistrates’ particular concern was "migration” rather than problems generated by those coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Local Authority”. Under the heading "Migration/Zoning” they begin:

“Tre Saughail Hote!l due ta its location and the fact that a number of license premises in the surrounding area have reduced hours

to tnat of the Saughal! Hote! we beleve that as a consequence of this would be that customers wou'd migrate from these premises
to tne Saughai' Hote!. {s’c]’

and and

"Wa apprec a'e that the extanded rours hava been in operation for savera’ months without any incidents but have takan in'o
corscaater th s was durng the Wintar months and ingvitab’e numbers wi'l incraase in the Summar causing nuisancelcrmina ity"

[43] They reterate their concern under the heading "Nuisance (Existing/Anticipated)" saying that they “feel that public
nuisance will be inevitable”.

[50] The Claimant complains that the magistrates’ treatment of thz issue of

migration” was fundamentally flawed on a
number of grounds.

[51] Firstly. It submiis that thare was no evidence on which the magistrates could find that customars would come to
the premises when other premises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate spaculation. The Claimant's position was that there was no evidence of migration to thair premises.
There ware no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer who lives opposite the premises and is the Secretary of the Saughall Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

[52] Apart from tneir own local knowliedge, the only materia! on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity (which [ have seen marked on a local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
ne also said

"We have staggerad closing. This cou'd cause problems it nas the potentia’ to cause difficuities in the area. | have a list of
corsidarat ons but nane woud rank as high as crime, not aven naise. No camplaints have been made (o me even regarding noise.
Ore corcer was dispersa . We gave peoplz one hour to disperse and tharefore reduced from 2.00am to 1.00am. 1.00am closing
at 2. 280 peap'e 'eaving pramisas. Othar pramises subject tc high ‘eve's of crime migration rot an issue * fmy italics)

[33] | appreciate that this evidence acknowledged that staggered closing could cause problems but, had migration
been a signmificant issue as opposed to a mere possibility, one can, | think, assume that the police would have made
reprasentations on that scora, particularly given tnat they had plainly considerad the impact of trading hours specifically
and had initially objected to the even longer hours originally proposad by the Claimant. It is noteworthy that even when
they were in opposition to the plans, it was never on the basis of migration of disruptive characters from other licensed
pramises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of police objections before either the licensing authority or the Magistrates’' Court seems to have surprised the
magistrates who said so in their Reasons, cemmenting "We were surprised that the Police originally objected to the
application but withdrew that objection afier a slight vartation of the terms.” In so saying. they convey, in my view, not
only their surprise about the Police approach but aiso their disagreement with it.

[54] 't was not open to the magistrates, in my view, to eievate what Sergeant Yehya said in the witness box to
avidence that a problem with migration could reasonably be expected, nor do they say anything in their reasons which
suggests that they did rely on his evidence in this way. The only concerns about migration were thersfore the
magistratzs’ own with perhaps some fears expressad by local residents though not on the basis of firm historical
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examples of migration to the premises.

[55] it is clear from the Guidance that drawing on local knowledge, at least the local knowledge of local licensing
authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also
entitied to take into account their own knowledge but, in my judgment, they must measure their own views against the
avidence presented to them. In_some cases, the evidence will require them t just their own impression, ThiS IS
pariculary lkely to be so where it is given by a responsible authority such as the police. They must also scrutinise
their own anxieties aboul matters such as noise and olner types of public nuisance particularly carefully if the ]
responsible authorities raise no objections on these grounds, These magistrates did recognise the absence of police
objections which caused them surprise and they chose to differ from the police in refiance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

[56] The Claimant compiains that the magistrates' treatment of the migration issue also flies in the face oi the
Guidance because firstly it was an improper attempt to implement zoning and secondly it ignored the general principie
of longer opening hours.

[57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours. The problem created by it, as demonstrated by experience in Scotland, is that people move
across zaning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance

says. at para 6.8:

‘Tre icensing authonty should consider restricting the hours of trading anly where this is necessary because of the potantial
unpact on the promation of the licensing objectves from fixed and artificially-early closing limes "

it stresses that above all, licensing authorities should not fix predetermined closing times for particular areas,

[58] | am not convinced that the magistratas' fimiting of the Claimant's operational hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate to describe a general policy imposed by a
licensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of othar premises in the vicinity and having the effect of imposing the same hours as those premises.

[59] What has more weight, however, is the Claimant's submission that the magistrates failed to give proper weight to
the genaral principie of later opening hours and to the intantion that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectives.
The Reasons include a heading "Flexibility” under which the magistrates say simply "We have considered the concept
of Fiaxibility." In so saying, they may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance (see above) but their shorthand does not enable ane to know to what conclusions their
consideration of the concept led them in this case nor whether they had reliably in mind that the starting point should
oe that limitations should not be imposed upon the licance sought uniess nacessary to promote tha licensing objzsctives
rather than that tha licensing authority or the court should form its own view of what was necessary for the premises

and only grant tnat.

{60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or. as
the magistrates put it, "the application for extended hours was to allow flexibility to open later on certain occasions”, As
the First Interested Party would submit, the magistrates may have inferred from Mr Miller's comment about making hay
that the premises would often be open late rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have allowed the premises to
ooen later on only a limited number of occasions. They make no exprass finding in their Reasons as to the frequency
on which they considersd the Claimant intended to keep the premises open late. This was material not only to the
degrse of disturbance that might be causad generally by late opening but also specifically to the issue of whether thers
would be migration, It would seemn unlikely that customers from nearby pubs would bother to walk or even drive to the
SavLgnall Hotal in search of another drink at the end of their evanings unless the Saughall Hotel was ooer late
sufiiciently frequently 1o lead them to a reasonabie sxpactation that thair journey would be worthwhiie.



[61] The magistratas' comment about the temporary certificate also seems to me to be an example of a failure by them
to adopt the lighter approach that the Act dictated and to allow flexibility to those operating licensed premises unless
the licensing cbjectives required otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and not in line with the philosophy of the Act.

[62] There is no consideration in the magistrates' decision of whether the imposition of conditions to control noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS.

{63] It would be wrong, in my judgment, to say that the magistrates failed to take account of the licensing objectives, At
the outset of their Reasons, they correctly identify those which are relevant. Similarly, as the First Interested Party
submits, whilst they did not articulate that the curtailment of the hours sought was "necessary" to promote those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable consequence” of
leaving tne hours as grantad by the Lacal Authority. However, in my view their approach to what was "necaessary” was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had thay had
praper regard ta the Act and the Guidance, they would have approached the matter with a greater reluctance to
impose regulation and would have lcoked for real evidence that it was required in the circumstances of the case. Their
conclusion that it was so raquired on the basis of a risk of migration from other premises in the vicinity was not ane to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been able to
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper conclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary to do so to
promote the licensing abjectives. In all the circumstances, their decision was unlawful and it must be quashed.

[64] | have sald little so far about what appears in the magistrates' response for the judicia! review proceedings. The
various decuments comprising the response did nothing to allay rny concerns about the magistrates' decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They refer in their response to incidents about which the residents had given evidence and to the
res:dents not having complained formally for various reasons, for example because it was Christmas or because there
was thought to be no point. If the magistrates considerad these matters to be relevant, it was incumbent on them to
say so clearly in their reasons wharaas they there recorded their acceptance that there had been no formal or recorded
compiaints, that the extended hours had been in operation for saveral months without incidents and that they had
attachad litile or no weight to the statements of the witnesses of the Appellant. They also refer extensivaly in their
response to thair thoughts on migration, including that people may come from furthar afield than the pubs in the vicinity
in cars. Partcuiarly concerning is that they refsr repeatadly to a perceived issue over police resources which is not
something that, as far as | can see, had been raised by Sergeant Yehya or explored with him in evidence. Mr Beere
says In his statement for example, *. . . there is also tha question of Police resources and their ability to effactively
police this area espacially at wea«2nds with already siratched resources being deployad in Hoylake."

[65] Referance is made in the response decuments to the court feeling that the Brewery's proposad opening hours
coniradictad ine acceptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot

in the cenire of town". For the court to take matters such as this into account seems to me to be an interferance with
the commercial freedom of the premises of a type that was not permissible under the Act unless it was necessary to
promote the licensing objectives. | appreciate that the magistrates' response seems to suggest that they fearsd that a
different type of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much mors than speculation.

[68] Mr Bears's statement ends with a refersnce to the Brawery wanting to make hay while the sun shines, of which he
says. "l believe that this stalement was indicative of the Brawery's attitude to local residents and to the genearal

management of tne premisas,” Given that problems with or in the vicinity of the premisas had teen almost non-sxistent
and that the magistrates had not seen fit to make raference in their R2ascns to any difficulties caused by tha Hotal, it is
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hard to see how this belizf could be jusiifiad but it does perhaps examplify the approach of the magistrates.

[67] 1 have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. It was suggested
during argument that there was no power to regulate the time by which people must leave the premises. | cannot agree
with this. Clearly keeping premises open (as opposed to providing entertainmeant or supplying alcohol there) is not a
licensable activity as such. Howevar, the operating schadule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17{4) and these include not only the times whenitis
proposed that the licensable activities are to take place but also "any other times during which itis proposed that the
premises are o be open to the public*. On a new grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is neacessary to promote the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authority ultimately grants the application, il can depart from the terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promotion of the licensing
objectives. it must follow that it can impose an earlier time for the premises to be locked up than the Appiicant wished
and specified in its operating schedule. It is important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamenta! task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just lixe any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
licensing objectives.

THE COSTS ARGUMENT

[68] In the light of my conclusion that the magistrates' decision is unlawful and therefore must be quashed, itis not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
subrnits that that was not an order that was open to them. Whatever the merits of that argument, the magistrates’ order
in relation to costs cannot now stand. The basic foundation for the order for costs was that the appeal had succeeded
and the Claimant had lost. That position has now been overturnad and the costs order must go along with the
magistrates’ main decision. The magistrates would have had no reascn to grant costs against the Claimant if tha
appea! had been dismissad.

Appeal dismissed.
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BLACK J:

(1] Tnis 1s an applicaton by Daniel Thwaitas plc ("the Claimant") for judicial review of a licensing decision mads by the
Wirral Magistrates’ Court ("the Magistrates’ Court") on 5 April 2006 and that court's decision on 21 April 2008

concerning the cos:s of the proceedings. The Claimant saeks an order quashing both decisions. Parmission tc apply
for judicial review was granted by Pitchford Jon 2 November 2006,

THE FACTUAL BACKGROUND

{2] The Claimant owns the Saughall Hote! in Saughall Massie, Wirral which it operates as licensed premises ("the
premises”). It origirally held a licence under the Licensing Act 1964. In June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropolitan Borough of Wirral ("the licensing authority”) for the existing licence to be
corverted to a premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

{3] In essence. the Claimant was seeking to conduct business at the premises for longer hours than were permitted
under the original ficence. The palice did not support the extension of the hours to the extent that the Claimant initially
proposed. The Claimant agreed to restrict the hours to those that were acceptable to the police. Accordingly, the
licensing authority was asked to grant a licence that would permit music and dancing to 11pm and zlcohol sales until
midnight on all nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcohol saies until 1pm, with the doors closing ona hour after the last alcohol sale every night.

[4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmentat
Health Sarvices either. Howaver, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Society ("the First Interested Party”) and other Saughall Massie rasidents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow flexibility to
open (ater "on special occasions” This was a matter of which the licensing authority took note as is recorded in the
minutes of their determination.

[6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eve. The licansing authority ramoved certain
conditions thal had been imposed on the old licence (requiring all aicohol to be consumed within 20 minutes of the last
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment
was provided and that prominent notices should be placed on the premises requiring customers to leave quietly.

[7] The Saughali Massie Conservation Sociely and "others" appealed against the licensing decision to the Magistrates'
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003".

[B] The appeal occupied the Magistrates’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
licensing authority and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughall Massie residents. Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Mifler, the manager of the premises.

[9] The justices granied the appeal Their Reasons run to three pages of typescript, ona page of which is entirely taken
up witn setting out the naw hours of oparation they imposad. These parmitted entertainment until 11pm and alcohol
sales until 11.30pm on all nights except Friday and Saturday when entertainment would be permitted until 11.30pm
and alcohol sales until midnight. The premises could remain op2an to the public until midnight on all nights except
Friday and Saturday when they could close at Tamn. Similar provisions were imposed to those imposed by the licensing
authonty in relation to later opening at Christmas and major bank holidays and the provisions relating to New Ysar's
Eve and the conditions of the licence remained unaitered.

[10] The new licence had come into effect on 24 November 2005 so the new arrangements had been running for
several months by tha time of the hearing before the Magistrates' Couri. There had been no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowledged in their Reasons. The
residents who gave evidence were fearful of problems if the extended hours were allowed in the summer. The
Chairrman of the Conservation Society, who gave oral evidence, spoke of people urinating in the gardens and a
problem with litter. it appears from the statament filed by the Chairman of the Bench for these judicial reviaw
proceedings that evidence was also given of interfarence with machinery on nearby Diamond Farm. The justices'
Reasons maxa no rafersnce at all to thase matters. As to the statements of the "Witnesses of the Appellant”, they say
simply that thay have read and considared them but attached little or no weight to them.

[11] The justices and thair legal advisor have filed a considerable amount of material in response to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response o the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his statement,
There was limited argument before me as to the status of these documents and the weight that | should give to them. It
was not submitted that | should decling to have any regard to thern although | think it is fair to say that it was common
ground betweaen the parties, rightly in my view, that | shou!d concentrate principally on the Reasons. ltis established by
authorities such as R v Westminster City Councif ex parte Ermakov (1996] 2 All ER 302, 95 LGR 119, {1996] 2 FCR
208 tha: the court can admit evidence to elucidate or, exceptionally, correct or add to the reasons given by the decision
makar at ine iime of the decisicn but that it should be very cautious about doing so. The function of such sviderze
should gereraily be eiucidation not fundamental alteration, confirmation net coniradiction. In the circumstances, | have
read carsfully what the magistrates have provided but approached its role in the judicial review procesdings cautious -



THE BROAD NATURE OF THE CLAIM IN RELATIOM TO THE LICEMSING DECISION

{12] The Claimant argues that the Magistrates' Court decision is unlawful for a number of reasons. It is argued that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Claimant’s operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account irrelevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates’ Court could have come on
the evidance. In so far as the court imposed conditions as to the time at which the premises must close, it is submitted

that this was not a matler which can be regulated under the Act. it is further argued that the magistrates failed to give
adequaie reasons for their decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efiicient” "more responsive" and "flexible” system of
hcensing which did not interfere unnecessarily. It aimed to give business greater freedom and flexibility to meet the

expactations of customers and to provide greater choice for consumers whilst protecting local residents from
disturbance and anii-social behaviour,

[14} Note 12 of the explanatory notes to the Act gives an indication of the approach to be taken under the Act. It reads

12 In conirast o the existing 'aw the Act does nat prascrbe tne days or tha opening hours when alcono) may ba sa'd by ratail for
corsampton an or of pramises Nor does it specify when ather | eensabla actviies may be carried on. Instead. ths App'icant for a
premises [icence or a Ciub premises certifizate wil be ab'a to choose tha days and the hours during which they wish to be
autrorsed to carry on licensab'’e activities at the premises for which a licence is sought. The licence will be grantad on those terms
uress, faliowing the making of representations to the licensing autharity tne authority considers it nacessary to raject the
apo'icatian or vary those tarms for the purpose of promoting the licensing objectives ”

{15] Section 1 of the Act provides:

'S1i1} Forine curposes of this Ast the fo./'cwirg ara licensab'e activties .
{2) tre sa'e by r2ta ! of a'coho |

{2) [cubs;

(3) 2 prov s 0n of regu'atad 2nientairment. and

(1) tr2 prov s on 2f late nighi rafraskmant”

{16} To carry on 2 licensable activity, 2 premisas licence granted under Pt 3 of the Act is genarally required, s 2.
Application for a pramisas licence must be made to the relevant licensing authority, s 17(1).

[17] By virtue of s 4, the licensing authority must carry out all its functions under the Act (including its functions in

re'ation to dstarmiring an application for a premises licence or an application for 2 variation of a premises licence) with
a view {0 promating the “licensing objectives”. These are set outin s 4 as follows:

'S4i2) Tra icensrg cojectives ara -
(a1 re argvenuor of crme and disorder

(21 oubec safety

nup waw essrexs coryukegadrasuits/snarad enhextlrks :o‘?'.m'ttyi_enkD|spa:c!'=:art_D|splayCanRenderar&ersKey=23_T2‘5221 34902740 . &3
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{c) the prevention of public nuisance; and

(d) the protection of childran from harm."

[18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement published under s 5 and any guidance issued by the Secretary of State under s 182.

[19] Section 182 obliges the Secretary of State to issue guidance to licensing authorities on the discharge of their
functions undar the Act. Guidance was issued in July 2004 ("the Guidance”). it was updated in June 2007 but it is the
original guidance that is relevant in this case. In any event, none of the changes made are material to the issues 1 have

to determine.

[20] The Foreword says that the Guidance:

"5 intended to aid licensing authorities in carrying out their functions under the 2003 Act and to ensure the spread of best practice
and greater consistency of approach. This does not mean we are intent on eroding local discretion, On the contrary, the legislation
s fund amentally based on local decision-making informed by local knowledge and local people. Our intention is to encourage and
ymprove good operating practice, promote partnership and to drive out unjustified inconsistencias and poor praclice.”

[21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope,
Paragraph 2.3 says

“Among other things, section 4 of tha 2003 Act provides that in carrying out its functions a ficensing autharily must hava regard to
guidance issued by the Secretary of State under saction 182 The requirement is therafore binding on all licensing authorities to
that extent. However, it is recognised that the Guidance cannot anlicipale every possible scenario or sel of circumstances that may
anse and so long as the Guidance has been properly and carefully understood and considered, licensing authorities may depart
from it if they have reason to do so When doing so, licensing authorities will need to give full reasons for their actions Departura
from the Gudance could give rise to an appeal or judizial review, and the reasans givan will then be a key considaration far the
courts when considering the lawfuiness and merits of any decision taken "

[22] An application to the licensing authority for a premises licence must be accompanied by an operating schedule in
ihe prescribed form including a statement of the matters set outin s 17(4) which are as foflows:

‘{a) the rzlevant | cansable aciivities,

|bj the times during whicn 1t is propasad that the rzlavant licensable activities are to take placa,

=) ary ather tmes during whicn it is orogosad that the pramisas are 10 be open (o ihe pupiic.
4 wneqa ne Anol cant wishes the 'icence to Rave effect far a limited period. thal perce

h=

(@)} where tne raievant licensable activities include the supply of a'cohol, prescribed information in respect of the individua' whom
the App! cant wishes to have specified in the premises licence as the pramises supervisor,

i) wnara ‘he ralevant iicensable activities nciude the supply of aleohol, whether the supplies are progased lo be for consumption
on the pramises or off the pramises, or both,

ig! tre sizos which it s proposed lo taka to oromoie the icensing apjactives

[h) swck strer matters 3s may De prascrbed '



[23] Section 18 deals with the determination of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. it will be sufficient only to set out here the
provisions of 5 18,

[24] Section 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

'{a) sdcr condi'ors as are consistant with the operating schedu's accomparying the appicatan and
{0} any corditions which must under saction 19 20 ar 21 beincludad in tha icenca
[25] Saction 19 deals with premises licences which authorise the supply of alcohol. Such licences must include certain

conditions ensuring that evary supply of alcohol is made or authorised by a person who holds a personal licence and

that no supply of alcohol is made when there is no properly licensed designated premisas supervisor. Sections 20 and
21 are not relevant io this claim,

[26] Section 18(3) provides that where relevant representations are made, tha authority has certain specified
cbligatons. In so far as is relevant to this appeal "relevant representations” are defined in s 18(6) as follows:

'18) For t72 purooses of this sectan. 're'evant represantations’' means reprasentations which -

(a) ara aDout tha ke y 2ffect of the grant cf tne premnises licence on the promotion of the licens ng ocjectivas

(o) mee: tre reaurements of sub-sactian {7)

{c)

[27] Sub-saction (7) provides:

W71 Tra requrarrents of this subsacton are -

(a) ihat tre reoresantations warz mada by an ntarestad party or responsb € aurorisy within the perod prescrived undar saction
*T\5)c)

(o} :rattney nase rot been withdrawn and

{2) = e casa o7 reprasantations made Dy 3n imtarsstad pary {ahc s ror asc arascansine aurority) thatthey arz rot in the
comor Qf it r2iavant icersing autharity. frivo.ous or vexatious ”

{28] Where relevant representations ara made, the authority must hold a hearing to consider them unless the authority
the Applicant and each person who has made representations agraes that a hearing is unnecessary. By virtue of s

18(3)(b). tne authority must also "(b) having regard to the representations, take such of the steps mentioned in sub-
section (4) (if any) as 't considers necessary for the promation of the licensing objectives.”

[29] Section 18(4) provides:

Y4, Tre 51205 are -

pEp [ waw exsrex s cur alagairesultsisnaradiannetlnks codutiityLirkDispachscart_Disp ayCarRarderarerskKay=23_T26221348027 &fc
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(2) to grart th2 licance subject o -

(i) the conditions mentioned in sub-section (2)(a) modified to such extent as the authority considers necessary for the promotion of
the licensng objectives, and

{1t) any condition which must under saction 13, 20 or 21 be included in tha licencs,
{b) to exclude from tha scope of the licence any of the licensable activities to which the application relates;
() to reluse {0 specify 2 person in the licence as the pramises suparvisar,

(d) to reject the application.”

[30] Conditions are modified for the purposes of sub-s (4)(a)(i) if any of them is altered or omitted or any new condition
1s added.

[31] During the currency of a premises licence, by virtue of s 51, an interested party {broadly speaking, a local resident
or business) or a responsible authority (police, fire, enviranmental health etc) may apply to the relevant licensing
authanty for a review of the licence on a ground which is relevant to one or more of the licensing objectives. By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promation of the licensing objective. The steps
range from modifying the conditions of the licence to suspending it or revoking it completely.

{32} The Act makes provision in Pt 5 for "permitted temporary activity” which, loosely speaking, is a form of ad hoc
licensing to cover icensable activities which are not covered by a more general licence. The system involves proper
notification of an event to the licensing authority and the police. Provided the applicable number of temporary event
noticas has not been exceeded and the police do not intervene, the event is automatically permitted. Temporary event
notices can only be given in respect of any particular premises 12 times in a calendar year and the period for which
each event |lasis must not excead 56 hours.

{33] Section 181 provides for appeals to be mada against decisions of the licensing authority to a Magistrates’ Couri
which is, of coursa, how the decisions in relation to which judicial review is sought in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistrates’ Court failed in a number of respects to take account of the changes that the new licensing regime has
mada and failed to adoot the approach requirad by th2 Act. It is further submitted that the magistrates failed properiy (o
considar and taks into account the Guidance.

(35] There is no doubt that the Guidance is rslevant in the magistrates' decision making. As | have set out above, s
4(3) requires the licensing authority to "have regard” to the Guidance. By extension, so must a Magistrates' Count
dealing with an appeal from a decision of the licensing authority. The Guidance says:

“10 8 Ir hearing an appeal against any decision made by a licensing authority, the Magistrates' Court concerned will have regard to
that licensing authority's statement of licensing policy and this Guidance Howevar, the court would be entitled to depart from either
the statement of licensing policy or this Guidance if it considerad it is justified to do so because of the individual arcumstances of

any case .’

[36] M- Picku0 submits that a'though the Guidanca is not birding ard lecal variation is exorassiy permitiad. it should
ret be depariad from crless thera is good r2asonr to do 50



[37] Mr Flood for the First Interested Party submits that the Guidance simply serves to provide information for the
magistrates and provided that they have had regard to it, that is sufficient. He also points out that, in some respects (as
is clear from the wording of the Guidance), the Guidance is a statement of Gavernment belief rather than proved fact,
Inviting attention to the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council {2006) EWHC 815
(Admin), [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consuit the Guidance, they do not need to use it as

"a decision making matrix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute".

[38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is common ground between the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the gensral philosophy and approach of the Act. Howaver, it also provides firm
advice on particular issues, an example being what could almost be described as a prohibition on local authorities
seeking to engineer staggered closing times by setting quotas for particular closing times. | accept that any individual
licensing decision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this canflict, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates' Court is not entitied to do is simply to
ignore the Guidance or fail to give it any weight, whether because it does not agree with the Government's policy or its
methods of regutating licensable activities or for any other reason. Furthermore, when a Magistrates' Court is entitied
{o depari from the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Guidance says in relation to the need for licensing authorities to give reasons:

"Wnan [departng rom tn2 Guidance] licensing authorities wil naad to give fu'l reasons far thair actions Depanura from the

Gudance cauld give rise to an appeal or jud cial review. and the reasons given wi' than be a key consideration for the courts whan
cons'da-ing the lawfu'nass and merits of any decision taken *

This 1s a tneme to which the Guidance returns repeatedly and is a principle which must be applicable to a Magistrates’
Court hearing an appeal! as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work siavishly through the Guidance in

articulating their decision but they did need to give full reasons for their decision overall and full reasons for departing
from tha Guidance if they considered it proper so to do.

[39] In th's casa, Mr Pickup submits that proper attention to the Guidance would have helped the magistrates to come

to a correct and reasonable decision and that they hava failed to adhere to it without proper reason and failed to carry
out their I'censing function in accordance with the Act.

[40] The foundation of the Claimant's argument is that the Act expects licensable activities to be restricted only where
that is necessary to prormnote the four licensing objectives set out in s 4(2). There can be no debate about that. It is
clearly established by the Act and confirmed in the Guidance. For example, in the Act, s 18(3)(b), dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
licensing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promation of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Section 34(3){b) dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeaiedly refers, in a number of different contexts, to the principie that regulatory action should only be
taxen where it is necessary to promote the licensing objectives. In particular, it clearly indicates that conditions should

not be attached to premises licences unless they are necessary to promote the licensing objectives. see for example
para 7.5 and also para 7.17 which includes this passage:

‘_censrg auinor ies should therefore 2nsure that any cordtions they imcosa are ariy those which are necessary for the
orcmator of ire 'icens.rg abjectives. which means tha: they must not go further than what 's needad far that purpase *

[41] The Guidance also refers a number of times to the need for regulation to be “proportionate™. This is not a term
contained in the Act but if a regulatory provision is to satisfy the hurdle of being "necessary”, it must in my view be
confined to that which is "proportionate” and one can understand why the Guidance spells this out.

{42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect one of the licensing objectives, the heurs should be
granted. A prime example of this arises when an apglication for a premises licence is made and there are no relevant

nUD L WWW enisnex s coriuk/legalirasults/snaredioaniexitLirks sa?utiitylirkDiscatch=can_DisciayCarRandersriersKay=23_T262213490275M0 &7
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reprasentations made about it. In those circumstances, s 18(2) obliges the licansing authority to grant the licence and it
can only impose conditions which are consistent with the operating schedule submitted by the Applicant. Mr Fickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions cutside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of noisy premises
under the Anti-Social Behaviour Act 2003. The Guidance makas clear that the existence of other legislative provisions
is relevant and may, in some cases, obviate the need for any further conditions to be imposed on a licence. Paragraph
7 18 from the section of the Guidance dealing with attaching conditions to licences is an illustration of this approach:

“7.18 It is perfectly possible that in certain cases, because the test is one of necessity, where there are other legislative provisians
which are relevant and must be observed by the Applicant, no additional conditions at all are naeded to promote the licensing
objectives ”

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapler provides guidance on good practice in respect
of any condition imposed on a premises licence or ciub premises certificate in respect of hours of trading or supply.”

[44] It continues:

“§ 5 The Government sirongly believes thal fixed and artificially eariy closing limes promote, in the case of the sale or supply of
a'cohol for cansumption on the premises, rapid binge drinking close 1o closing times; and are a key cause of disorder and

d sturbance when large numbers of customers are required to leave premises simuitaneously This creates axcessive pressures at
mtaces where fast food is sold or public or privata transport is provided. This in turn produces friction and gives rise to disorder and
paaks of noise and other nuisance behaviour. 1t is therefora impartant that licensing autharities recognise these problems when
addressng issues such as the hours at which premises should be used to carry on the provision of licensabie activities to the
public

& 6 The aim through the promotion of the hicensing abjectives should be to reduce the potential for concentrations and achieve a
siawer dispersal of people from licensed premises through lenger apening tmes, Arbitrary restrictions that would undermine the
principle of flaxibilily should therefare be avoided We will manitor the impact of the 2003 Act on crime and disorder and the other
Icensing objectives. If necessary in the ight of these findings, we will intraduce further legisiation with the consent of Parliament to
strengthen or alter any provisions *

[45] The Claimant submits that in imposing shorter hours thzan it requested for the supply of glcohol and for
entertainmant, the magistrates went beyond that which was necessary for these premises and failed to take into
account that, as the Guidance explains, longer opening times would in fact reduce the potential for problems arising
from licensad pramisas whereas curtailing operations could run counter to the licensing objectives.

[46] The magistrates’ Reasons record their acceptance that there had been no reported compiaint in regard to public
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the
Reasons, as | have already said, that they had attached little or no weight to the statements from witnesses of the
Appellant. Nothing is said about difficulties mentioned in evidence by the witnesses. As it was clearly incumbent on the
magistrates at lzast to advert in broad terms to those matters that they took into account, it is fair to conclude in the
circumstances that they proceeded upon the basis that there was no reliable evidence of actual problems linked to the
premisas 2ither under the old licence or undar the new revised licence. This was in lin2 with the oral evidence of Police
Sargean: Yehya (as recorded in the rather truncated notes of the legal advisor):

1. regorted ncident for the sita. No other incidents or compiaints nav2 been raceived There are none in my file Tnarz are no
ncidenis wa can directy link to the Saughail Hote! since previously apen. Thers hava been incidents [ocally but not linked g thess
premisas.”

[47] To judge by the Reasons therefore, what led the magistrates to impose restrictad hours of operation was their
forecast as to what would occur in the future in association with the premises, notwithstanding the absence of reliable
svidence of past problems. The First Interested Party obsarves that the manager of the premisas had given evidence
that he intended in the summer to "make hay while the sun shines” and submits, correctly in my view, that the
magistrates were entitled to taks this apparent change of empnasis inte account. However, Mr Flood further submits
inat the evidence of wha had happened in the winter months was therefore of "little evidentia! value” in determining
what was likaly to hapoen in the future and | carrot wholly agrze with him atout this. Undoubtadly the fact that the
Claiman: intenced in future to maks morz use of the extended hours raduced the vaiue of the premises’ past racord as
a oredictor of the futurs but it could not, in my visw, be complately discardad by the magisirates. They stll had tc tak=
68



into account that thers nad been extended hours for some months without apparent problems.

[48] it is plain that the magistrates’ particular concern was "migration” rather than problems generated by those coming
directly to the premises for their evening out. Under the heading “The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Lacal Authority". Under the heading "Migration/Zoning” they begin:

"The Saughall Hote! due to its location and the fact that a number of license premises in the surrounding area have reduced hours

to that of the Saugha'l Hote! we be'iave that as a consaquence of this wou'd be that customars wouid migrata frorm these premises
to tne Saghall Hote' [sic]”

and end:

W2 apprac at2 that tha extendad hours nave teen in operation for sevara’ months without any incidents but have aken into
cars dasator th's was durrg tn2 Winter menths and tnavitab'e numbers wi| increasa in the Summer causing nuisancefcrming ity

[49] They re'terate their concern under the heading "Nuisance (Existing/Anticinated)” saying that they "feel that public
nuisance will be inavitable”.

(50] The Claimant complains that the magistrates’ treatment of the issue of "migration” was fundamentally flawed on a
number of grounds.

[51] Firstiy, it submits that there was no evidence on which the magistrates could find that customers would come to
the premises when other premises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration to thair premisas.
There were no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer who lives opposite the premises and is the Secretary of the Saughall Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

{52] Apart from tneir own local knowledge, the only material on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
being cross-examinad by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity (which 1 have seen marked on a local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

"Wz have staggered ciosing. This could cause prob'ems it has the patential to cause difficuities in the area. | have a list of
carsiderat ors but none wou'd rank as high as crime, rot even noisa. No complaints have been made to me even regarding noise.
Ore concer was dispersal We gave people one hour to disperse and therafare reduced from 2.00am to 1.00am. 1 00am clasing
2.2 280 peog'e 'eaving premisas. Other premises subject ta high leve's of crime migration not an issuve " [my itaics]

[53] | appreciate that this evidence acknowladged that staggered closing could cause problems but, had rnigration
peen a significant issue as opposed to a mere possibility, one can, | think, assume that the police would have made
represantations on that scors. particularly given that they had plainly considerad the impact of trading hours specifically
and had initially objected to the even longer hours originally proposed by the Claimant. It is noteworthy that even when
they were in opposition to the plans, it was never on the basis of migration of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of police objections before eithar the licensing authority or the Magistrates' Court seems to have surprised tha
magistrates who said so in their Reasons, commenting "We were surprised that the Police originally objected to the
application but withdrew that objection after a slight variation of the terms.” In so saying. they convey, in my view, not
only their surprise about the Police approach but also their disagreement with it

[54] It was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
gvidence that a problem with migration could reasonably be expected, nor do they say anything in their reasons whicn
suggests that they did rely cn his evidence in this way. The only concemns about migration wers therefore the
magistrates’ cwn with perhaps some fears expressed by lacal residents thcugh not on the basis of firm historical
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exarmplas of migration {o the premises.

[55] It is clear from the Guidance that drawing on local knowledge, at least the local knowledge of Jocal licensing
authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also
entitlied to take into account their own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them, In some cases. the avidence will require them to adjust their own impression. This is
paricularly likely to be so where it is given by a responsible authority such as the police, They must also scrutinise
their own anxieties about makers such as noise ang other Iypes of public nuisance particularly carefully if the
responsible_authorities raise no objections on these grounds, These magistrates did recognise the absence of police
objections which caused them surprise and they chose to differ from the police in reliance on their own views, The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would ba migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link batween migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

[56] The Claimant complains that the magistrates’ trealment of the migration issue also flies in the face of the
Guidance because firstly it was an improper attempt to implement zoning and secondly it ignored the general principle
of longer opening hours,

[57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours, The problem created by it, as demonstrated by experience in Scotland, is that pzople move
across zoning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance

says, at para 6.8

“Tre licensing autharity should consider resiricting the hours of trading only where this is necessary because of the potanba
mpact on the oromat:on of tha licensing abjectives from fixed and aruficially-early closing times ™

Il stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

{58] | am not convinced that the magisirates’ limiting of the Claimant’s operational hours can properly be described as
implementing zoning which, in my view, is a term tnat is more appropriate to describe a general policy imposzad by a
licensing authority for a dsfined area than an individual decision of this type, albeit made with reference to the opening
hours of othar premises in tha vicinity and having the effect of imposing the same hours as those premises.

[59] What has more weight, however, is the Claimant's submission that the magistrates failed to give proper weight to
the general principie of later opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectives
Tha Reasons include a heading "Flexibility" undar which the magistrates say simply "We have considered the concept
of Flaxibility.” In so saying, they may be referring to the sort of flexibility to which reference is made, for example, In
para 6.6 of tha Guidance (see above) but their shorthand does not enabie one to know to what conclusions thair
consideration of the concept led them in this casa nor whether thay had reliably in mind that the starting point should
be that limitations should not be imposed upon the licence sought unless nscessary to promote the licensing objectives
rather than that tna licensing authority or the court should form its own view of wha! was nacessary for the premisas
and only grant that.

[60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates put it, "the application for extended hours was to atlow flexibility to open later on certain occasions”. As
the First Interestaed Party would submit, the magistrates may have inferred from Mr Miller's comment about making hay
that the premises would often be open late rather than this happening only infrequently in accordance with the picture
presanted to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have allowed the premises to
open later on only a limited number of occasions. They make no express finding in their Reasans as to the frequency
on which they considerad the Claimant intended to kaep the premises open late. This was material not only to the
degree of disturbance that might be causad generaily by late opening but also specifically to the issue of whether thera
would be migration. It would seem unlikely that customers from nearby pubs would bother to walk or even drive to the
Saugnall Hotel in search of another drink at the end of their evenings unless the Saughall Hote! was open late
suficiently frequently to lead them to a raasonable expectation that their journey wou'd be worthwhile.



[61] The magistrates’ commant about the temporary certificate also seems to me to be an examplz of a failure by them
to adopt the lighter approach that the Act dictated and to allow flexibility to those operating licensed premises unless
the licensing objectives raquired otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fiuctuations in business, only available a limited number of times,
and not in line with the philosophy of the Act.

[62] There is no consideration in the magistrates’ decision of whether the imposition of conditions to contral noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without

reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the tarms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63] !t would be wrong, in my judgment, to say that the magistrates failed to take account of the licensing objectives. At
the outset of thelr Reasons, they correctly identify those which are relevant. Similarly, as the First Interested Party
submits, whilst they did not articulate that the curtailment of the hours sought was "necessary" to promate those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable consequence” of
leaving the hours as granted by the Local Authority. However, in my view their approach to what was "necessary” was
coloured by a failure to take proper account of the changad approach to licensing introduced by the Act. Had they had
proper regard to the Act and the Guidance, they would have approached the matter with a greater reluctance to
impose regulation and would have looked for real evidence that it was required in the circumstances of the case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly d.rected bench could have come. The fact that the police did not oppose the hours sought on this
basis snould have weighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been able to
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper conclusions as to the extent to which the summer months would be likely to difier from the winter picture.
Having formed a clear view of how frequently iate opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of aperation of the premises without it having been established that it was necessary to do so to
promote the licensing objectives. In all the circumstances, their decision was unlawful and it must be quashed,

[64] | have said little so far about what appears in the magistrates' response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates' decision. Indead
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They rafer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various raasons, for example because it was Christmas or because there
was thought to be no paint. If the magistrates considered these matters to be relevant, it was incumbent on them to
say so clearly in their reasans whereas they there recorded their acceptance that there had been no formal or recorded
complaints, that the extended hours had been in operation for several months without incidents and that they had
attached fittle or no weight to the statements of the witnesses of the Appellant. They also refer extensively in their
response to their thoughts on migration, including that peopls may come from further afield than the pubs in the vicinity
in cars. Pariicularly conceming is that thay refar repeatediy to a perceived issue over police resources which is not
something that, as far as | can see, had been raised by Sergeant Yehya or explored with him in evidence. Mr Beere
says in nis statement for example, ". . . there is also the question of Police resources and their ability to effectively
police this area especially at weekends with already stretched resources being deployed in Hoylake."

[65] Reference is made in the response documents to the court feeling that the Brewery's proposad opening hours

coniradicied ine acceptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot
in the centre of town”. Far the court to take matters such as this into account seems to me to be an intarference with
the commercial freedom of the premises of a type that was not permissible under the Act unless it was necessary to
promote the licensing objectives. | appreciate that the magistrates' response seems to suggest that they feared that a
different type of customer was being courted or would invite themselves ance it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much more than specuiation.

[66] Mr Beere's statement ends with a reference to the Brewery wanting to make hay while the sun shines, of which he
says, "l believe that this statament was indicative of the Brewery's attitude to local residents and to the general

management of the premises.” Given that problems with or in the vicinity of the premises had bean almost non-existent
and that the magistrates had not seen fit to make raference in their Reasons to any difficutties caused by the Hotel, itis
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hard to see how this beliaf could be justified but it does perhaps exempilify tha approach of the magistrates.

[67] | have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensabie activities take place. It was suggested
during argument that there was no power to regulate the time by which people must leave the premises. | cannot agree
with this. Clearly kaeping premises open {as opposed to providing entertainment or supplying alcohol there) is not a
licensable activity as such. Howaver, the operating schadula which must ba supplied with an application for a premises
licence must include a statement of the matters set out in s 17(4) and these include not cnly the times when it is
proposed that the licensable activities are to take place but also "any other times during which it is proposed that the
premises are to be open to the public”. On a naw grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promote the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authority ulttimately grants the application, it can depart from the terms set
out in the operating schedule when imposing conditions in so far as this is necessary for the promotion of the licensing
objectives. It must follow that it can impase an earlier time for the premises to be locked up than the Applicant wished
and specified in its operating schedule. 1t is important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamental task is to ficense activities which
require a licence and the associated lask is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just like any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of clesing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
licensing objectives

THE COSTS ARGUMENT

[68] in the light of my conclusion that the magistrates’ decision is uniawful and therefore must be quashed, itis not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the entirety of their costs of the appeat from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whatever the merits of that argument, the magistrates’ order
in relation to costs cannot now stand. The basic foundation for the order for costs was thal the aopeal had succeedad
and the Claimant had lost. That position has now been overturned and the costs order must go along with the
magistrates' main decision. The magistrates would havs had no reason to grant costs against the Claimant if the
appeal had been dismissad.

Appeal dismissed.
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